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Statement of Issuea Presented for Review 

The first section has to do with procedural errors, mainly having 
to do with failure to give notice and to accord due process to the 
Corporate and thus the individuaJ defendant. 

The second section has to do with errors in substantive matters: 

(1) Errors in interpretation of Sections AAA,BBB,CCC and JJJ 
.of the SEC Act of 1934 as amended. 

(2) Errors in interpretation of fact in defendant's resignation 
from L'idland Equity. 

(j) zrror ir. finding of violation of rules 17 (a) ar.d 17 a-4 
of CFR. 

(4) Errors in finding of fact. 

Finally, there are errors in authorizing the injunction rnd errors 
in the scope of the injunction issued under Rule 65. 
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III. STATEMENT OF CASE 

On 6 October 1972, I, James J. Hammarth, then President of 
Midland Equity Corp., (appearing Pro Se in this case) received a 
letter dated 3 October 1972 from the Securities Investor Protection 
Corp. (SIPC) (see Reference 1 attached), warning that if Midland 
Equity Corp. failed to pay its assessment in five days, it would 

be unlawful for Midland Equity Corp. to continue in business as a 
broker dealer. 

I noted that Congress had provided each dealer with the option 
of belonging to SIPC or leaving the business with no penalty beyond 
foregoing the opportunity to conduct a securities business. (See 
Section 78 JJJ of Securities Investor Protection Act of 1970 attached). 

After consultation with Counsel and shareholder and analysis 
of the burdens of SIPC, we reached a decision to accept the penalties 
of Public Law 91-598 - December 30, 1970 (Section 10) and leave the 
securities business. 

Since accountability to the Commission flowing from registration 
under Rule 15bl (17 CFR 240 Rule 15bl) was a concomitant of the 
privilege of engaging in the securities busiess in interstate canmerce 
we assumed that accountability terminated with the termination of the 
privilege of doing business. 

On 26 October 1972 two gentlemen from the SEC, a Mr. Appoldt and 
Mr. Green came by Midland's office, rather upset at having found me on 
the floor below my former habitat, a move necessitated by the departure 

of my former landlord who had been having problems with the building's 
owner. 
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They wanted to see the books of Midland Enuity Corp, I explained 
to them Midland's position under Public Law 91-598 Dec. 30 1970, and 
that it would appear that Midland was no longer a jubject of SEC juris¬ 
diction. They then tried to pursuade me that I must sign a form BDW 
(reference attached) and subject Midland Equity and myself to 
criminal penalties for some years to come if I departed from some 
standard of behavior devised by the SEC and subject obviously to its 
well known whim. I declined the honor. 

Mr. Appoldt departed, never again addressing the subject of what 
I thought was a reasonable interposition of objection to visitation, 
pausing briefly only to call me and assure me of the desirability of 
subjecting myself voluntarily to criminal penalties. 

Soraetjme in early February 1973 I received a letter from the SEC 
signed Vfilliam D. Moran by Thomas Beirne dictated by MTG directing^ 
to cooperate with the Commission or something bad was going to happen 
to me, but not otherwise to be confused with legal process. (See letter 
Reference attached). I made a mental note of it but was impressed 
by it in much the same fashion as I would be by a bill collectors note, 
something with which I had a great deal mors experience. 

At this time the lease of my new landlord, Frances Murphy drew to 
a close, as I know it would on 31 January 1973. Faced with a principle - 
stockholder grown restive and no real reason for maintaining facilities 
in lower Manhattan, since I had no picec for storage, I negotiated the 
sale of the trappings of Midland Equity Corp. lock, stock and barrel to 
a casual acquaintance, Joseph P. Gogins, on behalf of Midland's principle 








stockholder, and resigned njy office in the Corporation, 

On 13 June 1973 Judge Gagliardi signed a Show Cause Order and 
Temproary Restraining Order on representations by the Commission that 
immediate and irreparable injury, loss and damage to the public would 
result without it, 

V.'e now know these representations to have been specious, 

Mr, Ilammarth appeared before Judge Gagliardi on 21 June 1973, 

His affadavit of appearance and protestations of Cause were treated 
with such great regard that they do not appear in the file kept by 
the court, Mr. Kammarth discovered the oversight by comparison with 
his own files, 

21 June 1973; Judge Gagliardi conducts the trial on motion for 
a preliminary injunction by the Commission. 

Mr. Hammarth appears pro se and informs the Court 
that Midland Equity Corp. is not appearing. (Record 
of Trial, page 2). Mr. Gregg states that Mr. Hammarth 
is (apparently constructively) a registered broker- 
dealer and will remain one until such time as he is 
permitted to withdraw by the Securities and Exchange 
Commission. 

The Court requests that the Commission submit a 
memorandum of law and proposed findings by July 2, 1973, 
U Dec. 1973: • Judge Gagliardi signs a memorandum decision finding 
for the plaintiff. 
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Defendant /notions for new trial and amendment 
of findings. 

Denied February 28, 1974, 

Defendant motions for amendment of findings. 
Denied 28 February 1974, 

Defendant motions for Relief from Preliminary 
injunction. 

Not yet acted upon 18 1'ay 1974, 

Defendant files notice of appeal and appeal 
procedure begins. 





n 


Procedural Errors 


1. No evidence that Midland Equity Corp. has been served with 
process in this cas*. (See Record of Trial, Doc. 10). 

2. No appearance by Attorney for Midland Equity Corp. 

Mr. Hamraarth indicated at the trial 21 June 1973 that he was 
appearing pro se (Record of Trial, Doc. 10, lines 1-14). 

No construction of the law would pemit Mr. Hamraarth to be 
representing the entity Midland Equity Corp. Mr. Hammarth is 
not at attorney and is therefore not qualified to practice 
before ‘any court. (See Ref. 1 7 attached, 7 AM JUR 2nd, Par 6.) 
Further, no person has the right to appear as another's attorney 
without the others authority, whether the other is a natural 

person or a Corporation. (See Ref. 18 attached, 7 AM JUR 2nd, 
par 112). 


3. Trl.l preceded a. though Midland Equity «. represented. (Se. 
Recprd of Trial, Doc. 10). 

U. Judgement was entered ae theugh the Corporate defendant >ae 
pr.oent, (See dec. of Trlal.Doc.10 , Me*. D . c ., ^ Doc _ ^ 

Thl. action violated the Conatltutlonal right, of the defendant 


Midland to notice and to a fair trial a. required by the 14th 
Amendment. 

Requirement that partie. be notified of proceeding, affecting 
their legally protected right. 1. a vital corollary to on. of 
the most fundamental requeoitea of due proce.e, the right to 
be heard. Shroeder V. City of New fork NT 1962, 83 S Ct. 279, 
371 U.S. 208, 92 El. 2nd 255, 29 ALR 2nd 1398. 
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IV 


(See Ref. 21 attached, P. 587, Amend. 14, Note 85. ) 

"Corporations are persons within the meaning of this amendment, 

forbidding deprivation of property without due process of law.»» 

(See Note 357 , Amend. 14, Reference 22 attached.). 

Right to a fair trial. (See Note 6%, Amend. 14, Reference 23 
attached). 

5. No effort was made to demonstrate the validity of process 
before the Court nor was motion made for Judgement by default. (See 
Record of Trial, Joe. 10). 

6 . The procedural irregularities prejudicing the right of Midland 
I2quity Corp. to notice and a fair trial prejudiced the right of the 
defendant Hammarth to a fair trial because it was this assumption that 
Midland and Hammarth were the same person that made thi 3 trial possible 

in this form by conveniencing the position of the SEC. (See Record, Doc. 10 
attached). 

7. If any difficulty was experienced in serving Midland, certainly 
the Secretary of State, who is authorized for service of process for all 
New fork Corporations could have been properly served quite conveniently. 

8 . The defendant Hammarth received a letter dated 3 Kay 1974 from 
the SBC aigned Willie. D. Koran, By Thom, R. Beirne, Chief Attorney Branch 3 
(See Reference 19 attachea). This letter was apparently prepared In concert 
with Brefessor Nathaniel Feneteretock, Staff Counsel United State, W. of 
Appeals, 2 nd Circuit. 

The letter states that Professor Fensterstock has scheduled a pre- 
appeal conference for Tuesday Kay 14 , 1974 dt 4.30 P#M# in Room 18Q4# 
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The hearing was characterized by: 

(a) No notice from the Court. (See SEC letter, reference 19) 

(b) No information from Court as to possible content of hearing. 

(c) No procedures to maintain a record of the proceedings. 

(d) A lack of preparation on the part of Professor Fensterstock. 

(e) A pronounced bias on the part of Prefessor Fensterstock for an 
immediate settlement on the SEC '3 terms. 

(f) An intimation that a refusal to take part would prejudice the 
right to appeal. 

This hearing was apparently scheduled in violation of Rule 33, FRAP 
(see Reference 20 attached) which prescribes that such hearing is to be 
before the court or a Judge thereof. 

The meeting before Professor Fensterstock was held in the worst 
poli ce 8 tat .1 on s tyle. 

Professor Fensterstock undertook to inform the defendant that he was 
here to settle this case and that was precisely what he was gbing to do. 

When the defendant protested that he, because of the nature of the 
notice, was not frepared for this kind of proceeding either by way of the 
necessary materials or study of the situation Fensterstock blustered 
onward. 

He read in detail the lower Court '3 Judgement and then had the 
attorney for the dEC recite the penalties for contempt, (further con¬ 
versations brought out that that was all he had read). He then demanded 
of the defendant that he comply with Judge Gagliardi's order, and further 




*.t.d that you .or. ruled against In Judg, Gagliardl's Court and you will 
be ruled against here, 

Th. defendant protested, but Fenst.rstock blustered on. ». defendant 
Informed him of th. nature of his testimony in the lower Court, and Fenster- 
stock tried to get him to change it lie then became aware of the defendant's 

pro s. position and called the Pro S. Clerk to ask him if the defends* «s 
entitled tc Counsel, 

.he Clerk Asked if I was impecunious, 

I asked what it meant. 

He asked if I was employed, 

I answered yes. 

He asked if I was qualified for legal aid, I said no. 

He said I was not entitled to free counsel. 

I explained to him ny position at the moment, being unprepared by 
way of inadequate notice, and whether refusal to participate in these 
proceedings would prejudice my right to appeal. 

He said no, 

I hung up, 

Fensterstock made a self serving statement about me now being advised 

of my rights and that we would proceed. I informed Mr. Fensterstock that I 
would say nothing further. 

It i. my impression that this hearing »ao held in violation of Rule }), 
FRAP, that it was conducted in the worst police station fashion, that the 
defendant Hammarth was not Informed of hi. rights and that the SEC end 
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Professor Fensterstock acted in concert to deprive Mr. Hammarth of his right 
to a fair hearing upon appeal. Further, the hearing was held in the privacy 
of Mr. Fensterstock's office, with the only other person present the attorney 
for the Plaintiff, putting the defendant in an untenable position, if as was 
represented, this was a compulsory hearing . 

In any case I think Fensterstock is as mad as a hatter and a real 
danger both to litigants and the integrity of the Court. 

The man started this hearing at 4:30 in the afternoon expecting we 
presume to be finished by dinnertime, (1) having given no notice to the 
defenuant, (c) no information as to the possible content of the hearing, 

(3) had not acquainted himself with the issues, had not ir. fact read any 
of the material in the case and (4) was unable to interpret the significance 
of certification of a missing document. 
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Error In Finding that Pron»ri ure3 f or ffithdrawl in Rule 1 5 b ( 6 ) of t.h* 

Sec urities & Exchange Act of 1934 (15 USC P , 78o (b)(6) are Contronw 

In this Case 

The Courts finding: page 3, paragraph 1 of Memorandum Decision (Do C . 13 ) 

"The procedures pursuant to which a registered broker-dealer may 
withdraw are explicitly set forth in Section 15 (b)( 6 ) of the Securi¬ 
ties Exchange Act of 1934 (15 U.3.C. -780 (b)( 6 ). In order to 
terminate registration a broker-dealer is required to file a formal 
notice of withdrawal with the Commission: the form of such notice 
and the manner in which it must be filed are described in Rule 15b6-l ( Re f. 10 ) 
(17 C.F.R. 240.15b6-l). Admittedly, Hammarth has never filed the required 
withdrawal form with the Commission, '.'.'hen S.E.C. compliance examiner 
Appoldt offered to supply Hammarth with copies of the appropriate with¬ 
drawal forms Hammarth refused. Current Commission records indicate 
Midland's continued status as a registered broker-dealer. In the face 
of these uninvested facts, Hammarth relies upon tiie theory that 
Midland's failure to pay its 1972 S.I.P.C. assessment in some manner 
effectuated a withdrawal of its registration as a broker-dealer. 

Essentially, Hammarth is arguing that Midland's failure to comply with 
the provisions of the Securities Investor Protection Act placed it 
beyond the reach of the S.E.C.'s power of inspection. This argument 
is clearly without merit", is in error because Public Law 91-598 
Dec. 1970 has since become Chapter 2-B-l of the Exchange Act, paragraph 
78 bbb, which says ""Except as otherwise provided in this chapter, the 
provisions of the Securities Exchange Act of 1934 (hereinafter referred 
to as the "1934 Act") apply as if this chapter constituted an amendment 
to, and was included as a sentjor of, such Act." 


•11- 










Further, paragraph 78 ccc (a)2 states that..." the members of which 
shall be - 

(A) all persons registered as brokers or dealers under 
Section 78o (b) of this title, and 

(B) all persons v/ho are members of a nationalaecurities 

exchange.". 

Section ccc (a) 1 further states that SIPC shall not be an agency or 
establishment of the United States Government. 

It is then in theory a voluntary organization (such as FDIC) but it 
is also a condition of registration superseding the requirements of 
Section 15B th= 1934 Act, as is indicated in paragraph 78 bbb "Provisions 
of the 1934 Act apply *3 if this chapter constituted an amendment to 
and was included as a section of such Act." 

In order to maintain tho voluntary status of this Act the penalty 
provisions provide the alternative of being prohibited to engage in 
the securities business as penalty for non compliance. ( See 15 USC, 78 JJJ, Ref. 5 ) 
Since these provisions are legal sanctions there is no element of 
voluntariness in them and no provision for withdrawal applications. 

Cite attached reference 15, SEC Act 1934, Ch. 2B1 - par. JJJ. 

Inspection and visitation provileges beyond the time of termination 
of business rely on voluntary compliance 3 uch as evidenced ir. form BUY. 

Section 15b 6-1 (See attached reference 10 ) applies to voluntary withdrawal 
from business. The section has no application to involuntary termination 

4 

of business. 

There is no provision of Section 15 providing for Form BUY in the 
instance of involuntary termination of business. See Section 15b6-l. 
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Error in Interpretation of Effect of Resignation 

''His current attempt to frustrate the SEC's investigation by 
apparently divesting himself of control of Midland and placing its 
books and records in the hands of some unreachable third party d .es 
not relieve him of his responsibilities under the inspection pro¬ 
visions of the act". 

(^•) divesting himself of control . i!r. Fkimmarth was never invested with 
control. He managed the corporation in the role of Corporate employee, 

(See Record of Trial, page 8, lines 19-22 - Document 10). 

(2) Placing its books and records in the hands of some unreachable 
third party . 

(a) There is no evidence in the record of trial to indicate 
that Midland was even served with process in this pro¬ 
ceeding. (See Record of Trial, Document 10). 

(b) Neither the court or the SEC seemed interested in es¬ 
tablishing the existence of Coggins or the Corporation, 
since no one asked where they were located or where they 
might be found. 

(c) The only conclusion we can draw is that they erroneously 

cought to establish my identity and the Corporate identity 
as one for convenience in prosecution. 

(3) The_ Court r.J 3ir.ternvoted Hammart.h's statements. 
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l!r. Hammarth indicated: 


(a) He had resigned as officer and director of the Corpora¬ 
tion. (Paragraphs 20 and 21). 

See Affadavit of appearance dated 21 June 1973 which was 
not included in the record of trial, but which the Court 
had in its possession, reference 8 attached. 

See Record of Trial, page 5, Document 10. Ur. Hamraarth. 

"If you would liKe , I will read it all". 

Court: There is no need to read it aloud. I have it here. 

Se» Record of Trial, Page 2, line 2. 

"Ur. Hammarth, are you or are you not a member of the 
Corporation, stockholder or officer?" 

Ur. Hammarth: I am not siK 
Mr. Hammarth was indicating that: 

(a) He was no longer an officer of the Corporation and thus 
unavailable for servlco of process on the Corporation. 

(b) That he no longer had control of or access to the books 
and records of the Corporation. 

(c) That he was not responsible for any activity or omission 
on the part of the Corporation after 15 February 1973. 

(d) That responsibility under Rule 17(a) terminated with 

termination of employment 15 February 1973. (Ref.10,17 CFR 240 15b6-l) 

(e) That Jurisdiction of the SEC over the person of L.’. 

Hammarth terminated 15 February 1973, 
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*>IiC jurisdiction is established by the filing and acceptance of 
Form BD (See 17 CFR 240.15bl-l, reference 9 in the case of a broker- 
dealar, ard it is maintained over employees a 3 a condition of their 
employment. 

Rule 15b6-l, Reference 10 is attached for inspection. It contains 
no rules as to the withdrawl of employees „pon termination of employment, 
imposes no conditions on their leaving employment, 

Mr, Hammarth is not now and has never been a registered troker- 
dsaler. (See Form BD, SEC File Plaintiffs Exhibit 1) and as a consequence 
was not personally burdened with execution of form BDV/, (See 17 CFR 240 
15 b 6 -l, reference 10 attached). 
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Error In Findings of Violations of Ruls 17 a , use 15 78 (Q) a 


The essence of this action is which or whether a violation of 
Section 17 (a) of the Securities and Exchange Act of 1934 took place, (gee Ref. 5 att) 

The act reads in part, "....such accounts, correspondence, 
memoranda, papers, books and other records shall be subject at any 
time or from time to time to such reasonable periodic, special 
or other examinations." 

It is the defendandt's contention that the Court found in error 
when it found violations arising out of the visit of Appoldt and Green 
to Viidland Equity on 25 October 1972. 

It bases this conclusion on the fact that the question of whether 
or not the penalties of SIPC, Section 78 4JJ are controlling in this 
situation. Reference 15 below is a real one, and certainly a reasonable 
one. 

The further fact that Appoldt never again addressed the question and 
Gregg was careful not to enunciate an official opinion and the "investi¬ 
gation" dragged on interminably, tends to support this line of reasoning. 

Since Hamraarth had called the Commission to raise the question and 
no further opinion was offered, he concluded that no one at the Commission 
was terribly interested in litigating the question. 

Again, thic tends to underline reoso-'n^-nf.as and we can c ite ^ ^SC y 3 0 note 
24,, the only way to find out what is reasonable is to challenge the law. 

Since the Commission has been vested with overwhelming powers and 
no provision has been made for arbitration or clarification in this 
structure, we maintain that a reasonable interposition of objection i 3 
not a violation and that the Court erred in finding it to be ore. 
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"First, Hamraarth contends that as a result of its failure to pay 
its 1972 SIPC assessment Midland is no longer a broker-dealer and is 
not subject to the inspection provision". (See Memorandum Decision, 
page 2). 

This interpretation is erroneous. Mr. Hammarth contends that under 
the provisions of section 78 jjj of the Securities Investor Protection 
Act of 1970, which according to paragraph bbb are to be applied as an 
amendnert to the Securities and Exchange Act of I 934 , Midland acuity 
Corporation was prohibited from engaging in the securities business 
as of 12 October 1972. (See Reference 1 , 3IPC letter). 

And, that under the provisions of this section there is no 
obligation to execute Form ED./. (See paragraph 78 JJJ, reference 15 
attached). 







Error In Finding of Violations of I7-a-4 


The Memorandum Decision dated U December 1973 cites rule 17-a 
(lines 2 and 3) Memorandum Decision as "provides that such records shall 
be maintained for a period of six years and that in the event a 
registered broker-dealer ceases to be registered he shall maintain 
such records intact for the remainder of the time period specified in 
the r'ule’ 1 . 

There are no allegations of violation of this rule spelled out in 
either the complaint or the Memorandum Decision. 

Tiiere ha3 been no argument that the books have not been maintained 
or preserved or are not intact. 

There has been no argument that the books are not in an easily 
acceesable place. 

The complaint cites "refusal to permit inspection". See page 2, 
paragraph 10, Complaint entered 12 June 1973. 

There can be no allegation of violation of this section esoecially 
in consequence of the fact that there is no evidence of any attempt to 
contact Midland Equity Corp. ( See Record of Trial, Document 10) 

The Commission is fundamentally in agreement. "The scope of this 
injunction that we are requesting is basically geared toward Section 17 (a) 
of the 1934 Act. and enecifically to th, Injunction In d violation provision. 

(Sea Aocord of Trial, page 4, llnee 12-14, Document 10) 
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Error In Characterizin g SEC Letter of 31 January 1973 as Basis for Violation 

!• purpose of the letter dated 31 January 1973 was to renew 
the SEC'a demand for access. See letter, reference 16 attached. 

(a) It does not reference what demand. 

(b) It apparently refers to the Green and Appoldt visit of 
26 October, 1972, since this was the only request made, 

(c) The basis for the Commission's demand appears questionable 
as discussed in error ft 1 above. 

(d) If it renews the demand of Green and Appoldt it continues 
to be unreasonable because it does not direct itself to the objections 
of t-he plaintiff. See Zrror (b) above. 

(e) It does not suggest a course of action. 

1. It gives no t' e for coujiliance. 

2. It gives no place for compliance, 

3. It mnke3 no limit on the time for compliance, 

U. It is couched in a bill collectors jargon, offering 
vague threats of serious consequences, the meanwhile 
suggesting a poor case which is the defendant's 
contention. 


/ 
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Error In Finding tlcha el T. Grergs Phone Call of 17 Kay 3 771 as 

For Violation 

According to Ur, Greggs own testimony, (Record of Trial, page 26, 
lines 15-19) : >0 

"I also called his number listed at his former address, and 
on the second call, I discovered on both calls that he had 
moved - but the second time I called I was informed of his 
new address. And at that time I didn’t attempt to contact 
him at his new address because the TilO had already been 
signed". 
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Error In Finding of Facta 

The Court states "Hammarth's contention that the purported sale to 
Coggins insulates him from the inspection provisions of the Act is not 

persuasive." It then proceeds to ground its logic in a misinterpretation 
of the proceedings. 

Error of Fact # 1 

On page 2, paragraph 2 Hammarth contends that as a result of a sale 
of his Midland shares to one Joseph p. Coggins, he is not individually 
subject to the inspection provisions. ' 

This statement, is in error. Hammarth has never owned any of the 
shares of Midland Equity Corp. This fact is verified by the Conmissions 
records: (Record of Trial,line 19-20-21, page 

Ur, Gregg: As a second matter, Ur. Hammarth never held any stock; 

his wife owned stock. 

Error of Fact ff 2 

This error i3 carred over to page 3, paragraph 3 (Document 13) 
"Approximately four months after the Commission's initial request 
to examine Midland's records, he sold his interest to one Joseph P. 
Coggins". 

Ur. Hammarth once again never stated that he conveyed his interest 
since he had no interest in the shares. (Record of Trial, lines 19-2C-21), 
Error of Fact H *3 

"Hammarth was unable to tell the Court whether or not Coggins was in 
control of Midland". 


No individual not having control of the Corporation or access to its 









private records could kr.ow whether Goggins was in control of Midland 


Error of Fact // U 

"Moreover, Hammarth indicated that he was not willing to assist the 
Commission in locating Goggins and through him the books and records." 

Ham/narth had no responsibility to the Commission to loacte Midland <r 
Goggins or the books and records. He was indicating his general dissatis¬ 
faction with the Commission and its operations as well as his irratation 
at the particular conduct of the Commission’s representatives in this 
proceeding. 

In the heat of battle, particularly given the personal identification 
with issues in a Pro Se proceeding, it is error to base a conclusion of 
evasiveness on this refusal. 

Error of Fact i; 5 

"Hammarth’s attitude in response to questions concerning the purported 
sale can only be described as evasive and casts substantial doubt upon 
the bona fidea of the sale". 

•That the Court here describes as an attitude was an ei roreous mis¬ 
interpretation of what was in reality a thoughtful factual response to 
the Jiiechanical process of the transfer of securities gleaned by the 
defendant f’om his day to day activities in the business of buying, 
selling, delivering and registering securities for both his account and for 
others, as illustrated below. (See Record of Trial, page 7, lines 8-25, 
and page 8, lines 1-5). 

The Court: To whom was stock of the Corporation t rar. 3 fcrred? 

Mr. Hammarth: ’.Veil, I didn’t come prepared to.... 

The Court: Go you know? 
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l£r. Hammarth: I have no way 0 f knowing who the stock was ultimately 
transferred to, because I lost control of the books 
when I sold it.” 

This is the only factual answer that could be given by anyone not 
having access to or control of the Corporate documents. 

The Court? You must have know who you sold it to and who you gave 
the books to in February. 

Mr. Hammarth: You asked me a different question. You asked me 
who the stock was transferred to. 

The Court: All right, whom did you transfer the possession of the 
books to and so forth? 

Mr. Hammarth: I delivered the books. 

Note: Transfer is a legal process in which the securities 
are registered in some name, actual nominee or street 
name by either a trust company or the Company itself, 
at the direction of the responsible officers in control • 
of the Corporation. 

The Court: Yes? 

Mr, Hammyrth: Yes. 

The Court: To whom? 

Mr. Hammarth: i'o Joseph P. Coggins. 

End of comments regarding sale of securities and delivery of books. 
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iir. Haa-marth replied to the questions of transfer as accurately as 
was possible given a knowledge of these processes. 

Host attorneys and laymen are better acquainted with the traditional 
concepts of the transfer of property which are found in real estate and in 
the transfer of personal property such as automobiles, where the ritual of 
transfer is extremely precise and involves no secrecy. 

The rules of securities transfer as they have evolved in what is loosely 
known 33 "the street" or financial cow.unity are quite different, 

'.•hother in an agency or principal transaction, the name of the actual 
purchaser or seller is most often unknown, to the party making the purchase 
or sale. Further, the security delivered is often in nominee name, or 
street name and even when in the name of an individual, it is most often 
not the individual who has been a party to the transaction. It is 
usually an individual who has signed the security, and for whom it has 
been guaranteed. In this fashion it may float around the street in¬ 
terminably in beazter form until it is finally put through legal transfer 

by the company or its agent, the transfer agent, most often a trust 
company. 

This was the process Hammarth was referring to. 
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The Courts Finding of Sufficient Cause v;r, s l^de 

■VIth Courts Actions, 


In Error, and Is [Jot Consonant 


1. The Temporary Restraining Order granted without notice in this 
case expired according to the provisions of Rule 65B (FRCP) (See reference 7 
attached), within a period not to exceed 10 days unless the time fixed for 
the order for good cause shown is extended for a like period or unless the 
party against whom the order is directed consents that it may be extended 
for a longer period. See Sims V. Greene CCA Pa., 1947 160 F2nd 512, ref¬ 
erence 24 attached. See also Pan Ac. v. Fit Kng. Int. Ass. NY 1962 306F 2nd 
840, reference 25 attached. 

2 . The Court reserved judgement in this case for a period commencing 
approximately 21 June 1973 until 3 December.1973. 

3. The Court's action in reserving judgement for this period of time 
leaving the interests of the plaintiff unprotected, sheds substantial doubt 
on the Court's perception of sufficient cause. 

4. This raises the question of punishment for past acts. An 
injunction may not be imposed on a defendant to punish for past conduct or 
employed merely as a basis for jurisdiction which otherwise would not 
exist. See Woods v. Wqlf, C A Pa. 1950 182 F 2nd 516, reference 26 attached. 

5. The Court's perception of sufficient cause, or more especially 
its lack of that perception of cause makes untenable its finding of a 
proper showing of need. 





Injunction Under Rule 65 Federal Rulea Civil Procedure Given in Error 
(See Reference 7, Rule 65 Fed. Rules Civ.Pro.) 

(l) The factual situation at the time of the signing of the orcier 
was such that no right to injunctive relief as regards defendant Hamarth 
was present, for the following reasons: 

(a) The Commission had not introduced any evidence to show that 
Hammarth was employed by Midland Equity at the time of trial, 
much less at the time of the signing of the order. 

(b. The Commission had not introduced any evidence to indicate 
that Hammarth as a former employee has a responsibility for the 
firms books and records at the tii.e of trial. 

Rule 17 a—4 (17 Cirt 240.17a—4) "Records to be preserved by 
certain Exchange Members, 3rokers, and Dealers", refers in both 
Section (a) and Section (g) to persons subject to Rule 17 a -3, 
"Records to be Made by Certain Exchange lumbers. Brokers and 
Dealers". There is no evidence that Mr. Hammarth be burdened 
as a broker dealer (see Form BD attached, Reference ). He has 
merely been designated as an officer (see Form BD, Schedule A 
attached. Reference , and see also Plaintiff's Exhibit 1, 

R.ecord of Trial). Therefore, there is insufficient evidence to 
support a contention that he has violated Rule 17 a-4 (17 CFR 240. 
17 a-4), since he never had a burden under that rule that did not 
arise out of his relationship with Midland Equity Corp. 
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(c) The Commission had not introduced any evidence that Hammarth 
as an employed individual was subject to any withdrawl provisions 
in leaving employment from a registered firm. 

(d) The Commission failed to establish current jurisdiction 
over Hammarth as a former employee of a registered firm. Just 
as the ability to perform as salesman or supervisor ceases with 
termination of employment, SEC Jurisdiction ceases absent employ¬ 
ment. (See 15bl - Registration of Brokers and Dealers,. Rules 

•and Regulations, Securities and Exchange Act I 934 ). The 
Commission's jurisdiction over tlr. Hanmarth as regards Rule 1 7 a-/, 
(17 CFR 240.17 a-4) is dependent on a continuing relationship 
with Udland Equity Corp. There is insufficient evidence to support 
the contention that the SEC continues to have Jurisdiction for 
purposes of this suit absent L r , Hammarth'o relationship as an 
employee of Udland Equity Corp. 

M Cn page 4 , liemorandun Decision, paragraph 1 , the Court 

rindei "H le current attempt to fruetrete the SRC's Investigation 

by apparently divesting himself of control and placing its booke 

and records In the hand, of some unreachable third party doee not 

relieve him of hie responsibilities under the inspection provisions 
of the Act". 


niore is no evidence to support the contention that Hanmarth * 
divested himself of anything since in fact he had no relationship to the 
Corporation other than as employee. (See Record of Trial, page 7 , lines 


8,9,10,11). Further, there is no evidence in support of an, allegation of 


responsibility under Rule 1? a-3, past the date of 15 February 1973 . 
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(f) There is no evidence to support the conclusion implicit in 
thf Memorandum Decision that Hammarth had ary responsibility to 
amend Form BD after 15 February 1973. It is upon this premise 
that the SEC rests its case for continuing jurisdiction and for 
alleged violation of Rule 17 a-4 (17 CFR 240.17 a^4). (See also 
Record of Trial, page 4 , lines 5,6,7,8,9,10). 

2. The right to relief by injunction depends upon the factual situation 
as of time of decree rather then as of filing of Rill. See Lattevo Bros. 

v. Huddock, D.C. Pa. 1953, 119 F. Supp, 587, affirmed 74 S. Ct. 478, 347 
U.S. 910, 98 L. Ed. 1067. "The right to relief by injunction depends upon 
the factual situation C 3 of time of decree rather than as of the filing 
of the bill". 

3. There were apparently no wrongs anticipated by the Court since the 
Court left the interests of the plaintiff unprotected from the time of 
trial, 21 June 1973 to the time of the filing of decree on 24 January 1974, 
a period of seven months. See Congress of Racial Equality v. Douglas, 

C.A. Miss. 1963, 318 F. 2nd 95, certiorari denied 8 4 S. Ct. 73, 375 U.S. 

829, 11 L.Ed. 2d 61., "The Court may not enjoin conduct which is neither 
threatened or imminent". AI 30 , see Bowles v. .Veiss, D.C. pa. 1946 , 66 F. 

Supp. 366. "A writ of injunction can never be used to punish for past 
offenses, but it should be used only to stop existing or threatened violations." 

4. °lnce the defendant ha 3 neither possession no/ control of the 
books in question, compliance with the injunction becones impossible. 

See Penn. Central C. v. Buckley & Co., D.C. K.J. 1968 , 293 F. Supp. 653, 
affirmed 415 F. 2nd 762. "Court of Equity will not grant injunctive 
relief unless it is shown that, if granted, court may enforce mandate". 
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5» Since the order of this court is impossible of compliance it 
appears that this injunction is beinp imposed to punish for past 
conduct and as a basis for jurisdiction. See Woods v. Wolfe, C.A. Pa. 
1950 , 182 f.2d 516. 'bin injunction may not be imposed on a defendant 
to punish for his past conduct, or be employed merely as a basis for 
jurisdiction which otherwise would not exist." 









Error in Authorizing Injunction 

The order signed by Judge Gagliardi (document 19), January 26, 1974 
reads in part "...or any other registered broker dealer of which James 
Joseph Hararrurth may become a principal or controlling person". 

Section 78U (e) of the 1934 Act (Reference 4) reads, "Vhenever it 
shall appear to the Commission that -any person is engaged or about to 
engage in any acts or practices....** may....bring an action to enjoin 

such acts." Section 78q*o interpreted (generally) to create 

no substantive liability. See P 156 , Ch 2B, SEC Act of 1934 . Notes 
Rippoy v. Denver U.S. Nat. Bank, DC Colorado 1966, 260 F. Supp, 704. 

Mr. Hammarth might (assuming no other error in this case) 
be enjoined from preventing SEC visitations in -the case of Midland Equity. 

However, since this is an act and no evidence has been shown to 
indicate ttat it might be a practics, it is difficult to conceive of the 
reasoning that would broaden the injunction to "or any other broker dealer 
of which James J. Hammarth etc.". This is especially ture, when one considers 
that this broadening is in the nature of a punishment that could prevent 

Mr. Hammarth from achieving a position of responsibility with another 
firm, because: 

( 1 ) paragraph 78 (g) provides for no substantive liability. 

(2) There were apparently no wrongs anticipated by the Court 
since the court left the interests of the plaintiff unpro¬ 
tected from the time of trial, 21 June 1973 to the time of 


the filing of decree on 24 January 1974, a j>oriod of 3 cver. 
months. Sco Congress of Racial Equality v. Douglas, 







C.A. iilss. 1963, 313 F. 2nd 95, certiorari denied 
8 A S. Ct. 73, 375 U.3. 829, 11 L. Ed. 2d 61., "The 
Court /nay not enjoin conduct which is neither threatened 
nor imminent". Also, see Bowles V. Weiss, D.C. Pa. 19^6, 

66 F. Sujip. 366 . " A writ of injunction can never be used 

to punish for past offenses, but it should be used only 
to stop existing or threatened violations. 

(3) 78 U (e) reads, "whenever it shall appear....that any person 

is engaged or about to engage in any acts or practices..." 

J t is difficult to see how this doctrine could be jrojected 

to generations of Corporations yet unborn as in corruption 
of the blood. 

(A) It subjects any other person with whom *r. Hammarth associates 
in the securities business to the provisions of an injunction 
in whose issuance they had no part and of whose existence 
thoy may have no knowledge. For example, the out of town 
officers of a wire house, such as E.F. Hutton, who would 
under most circumstances not have access to personnel records. 
.7e content that his clause of the injunction is unconstitut¬ 
ional because it ivould tend to prejudice the rights of 
others without due process of the law. 

(5) Courts may not enjoin conduct which is neither threatened 
or imminent. See Congress of Racial Equality v. Jouglas, 

C./i. *-iss , 1963, 318 F 2nd 95. Certiorari denied 84 3 Ct. 

73, 375 U.3. 829,11 L. Ed. 2d 61. See p. 429 , Rule 65 FRCr, 
reference 7 attached. 
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V. Conclusion 


t • 


On the basis that there is: 

1* Prejudicial error in procedure, 

2. Error in interpretation of applicable law. 

3« Error in allegations of violation. 

Error in findings of fact. 

5. Error in conclusions of law. 

6 . Error in authorization of injunction. 

7. Error in scope of the injunction issued., 

The defendant requests that the preliminary restraining order be dissolved 
and the case against him be dismissed. 
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OCT. 3 1972 


Gantlemon: 


Based upon the report* of your S1PC collection agent through September 1372. our rrcorl* «ndlrat» tha 
tfaliowirtc »t5teO S1PC torn; and assessment payments made*,-as well as apparent failure to file or pay, which should bo 
compared with your records promptly: 


I nitial assessment (Ea sed on 19E-5 rrvonuer 

f general assessment (Form SlI'C-6) 

1st Q uarter_ 

.lilfLCmlll_„ 

3rd Quarter __ 

41t i Quarte r 


1372 general assessment (Form SI PC-6) 
1st Quarte r_ 


Amount 
Paid 


A pparent Deficien cy 
Did not 

Pile Other 










Within ten days from the above date, will you please: 


•) Moil overdue form(s) together wlih any payment due to your SIPC collection agent,_ NASD _ and 

b} —--forrn(s) an', payment in a) were mailed to your SIPC collection agent and the 


c) If you disagree with the apparent dcflclcncy(ics) above, send explanation to your SIPC collection agent. 

d) IN ADDITION TO a), b), AND c) ABOVE, RETURN ONE COPY Or THIS LETTER ( AMD A COPY OT ANY LETTER SENT TO 
YOUR COLLECTION AGENT PURSUANT TO c) ABOVE] TO SIPC IN THE ENCLOSED SELT-ADDRESSED ENVELOPE. 

Wc wish to call to your attention Section 10 (a) of the Securities Investor Protection Act of 1970 which is quoted in part 
as follows: 

■ (A) FAILURE TO PAY ASSESSMENT. ETC. - IF A MEMBER OF SIPC SHALL FAIL TO FILE ANY REPORT OR 
INFORMATION REQUIRED PURSUANT TO THIS ACT. OR SHALL TAIL TO PAY WIITN DUF ALL OR ANY PART OF AN 
ASSESSMENT MADE UPON SUCH MEMBTR PURSUANT TO THIS ACT, AND SUCH FAILURE SHALL NOT HAVT P.rEN 
CURED. BY THE FILING OF SUCH REPORT OR INFORMATION OR BY THE MAKING OF SUCH PAYMENT, TOGETHER 
WITH INTEREST THEREON, WITHIN FIVE DAYS AFTER RECEIPT BY SUCH MEMBER OF WRITTEN NOTICr OT SUCH 
FAILURE GIVEN BY OR ON BEHALF OF SIPC, IT SHALL BE UNLAWFUL FOR SUCH MEMBTR, UNLESS SPECIFICALLY 
AUTHORIZED BY THE COMMISSION, TO ENGAGE IN BUSINESS AS A BROKER OR DEALER. . 

• • 

Very truly yours. 


f) [I SECUIUTIE 


SECURITIES INVESTOR PROTECTION CORPORATION 

gSL*'**' 

Lloyd W. McChcsney 

Vico President - Finance * 
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(d) Every such member, broker, end dealer 
shall preserve during the life of the enterpri Bejmd 
of any suc cessor enterprise all_partnership articles 
or, in thecase of a corporation, all articles of incor-1 
poration or charter, minute books, and stock certif-j 
icate books. 

(«) Every such member, broker and dealer shall 
maintain and preserve in an easily accessible place 
all records required under subparagraph (12) of 
Rule 17a-3 until at least 3 years after the “associ¬ 
ated person” has terminated his employment and 
any other connection with the member, broker or 
dealer. 

(/) After a record or other document has been 
preserved for 2 years, a photograph thereof on 
film may be substituted therefor for the balance of 
the required time. 

(g) If a person who has been subject to Rul e 
l7ar-3 ceases to transact a business in securit ies 
directly with othera than members of a national 
securities exchange, or ceases to transact a business 
in securities through the medium of a member of 
a national securities exchange, or ceases to be regis¬ 
tered pursuant to section 15 of the Securities Ex¬ 
change Act of 1934, as amended, such person shall, 
for the remainder of the periods of time specified 
in this rule, continue to preserve the records which 
he theretofore preserved pursuant to this rula 

(Amended subpara. (D) to para (ft) Jan. 18, eft Mar. 1. 
1067, Release 34-8023.) 

Rule 17a-5. Reports To Be Made by Certain 

Exchange Members, Brokers, and Dealers 

(a) Filing Reports. This rule shall apply to 
every member of a national securities exchange 
who transacts a business in securities directly with 
or for others than members of a national securi¬ 
ties exchange, every broker or dealer (other than 
a member) who transacts a business in securities 
through the medium of any member of a national 
securities exchange, and every broker or dealer 
registered pursuant to section 15 of the Act. 

Every member, broker or dealer subject to this 
rule shall file reports of financial condition con¬ 
taining the information required by Form X-17A- 
5, as follows: (A) a report shall be filed •« of a 
date within each calendar year, except that (i) 
the first such report of a member, broker or dealer 
(other than one succeeding to and continuing the 
business of another member, broker or dealer) 
shall be as of a date not leas than 1 nor more 
than 5 mont h s after the date on whioh such mem¬ 


ber, broker or dealer beoomes subject to this rule 
(in the case of a registered broker or dealer 
this shall be the date the registration becomes ef¬ 
fective) and (ii) a member, broker or dealer 
succeeding to and continuing the business of an¬ 
other member, broker or dealer need not file a re¬ 
port as of a date in the calendar year in which 
the succession occurs if the predecessor member, 
broker or dealer has filed a Form X-17A-6 re¬ 
port in compliance with this rule as of a date in 
such calendar year; (B) such reports shall be filed 
not more than 45 days after the date' of the report 
of financial condition; and (C) reports for any 
2 consecutive years shall not be as of dates within 
4 months of each other. The reports provided 
for in this rule shall be filed in duplicate original 
with the Regional Office of the Commission for the 
region in which the member, broker or dealer has 
his or its principal place of business. 

( b) Nature and Form of Reports. Each re¬ 
port of financial condition filed pursuant to para¬ 
graph (a) hereof shall be prepared and filed in 
accordance with the following requirements: 

(1) The report of a member, broker or dealer 
shall be certified by a certified public accountant 
or a public accountant who shall be in fact inde¬ 
pendent: Provided , however , That such report 
need not be certified if, since the date of the pre¬ 
vious financial statement or report filed pursuant 
to Rule 15bl-2 or 17a-5; (A) said member has not 
transacted a business in securities directly with or 
for others than members of a national securities 
exchange; has not carried any margin account, 
credit balance or security for any person other 
than a general partner; and has not been required 
to file a certified financial statement with any na¬ 
tional securities exchange; or (B) his or its securi¬ 
ties business has been limited to acting as broker 
(agent) for the issuer in soliciting subscriptions 
for securities of such issuer, said broker has 
promptly transmitted to such issuer all funds and 
promptly delivered to the subscriber all securities 
received in connection therewith, and said broker 
has not otherwise held funds or securities for or 
owed money or securities to customers; or (C) his 
or its securities business has been limited to buying * 
and selling evidences of indebtedness secured by 
mortgage, deed or trust, or other lien upon real 
estate or leasehold interest, and said broker or 
dealer has not carried any margin account, credit 
balance, or security for any securities customer. 
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INVESTOR PROTECTION 


Functions of self-regulatory organizations. 

(a) Collecting agent. . .. . . 

(b) Immunity. **' * ' “ * 

(c) Inspections. 

(d) Reports. 

(e) Consultation. 

(f) Financial condition of members. 

Prohibited sets. ; 

(a) Failure to pay assessment, etc. 

(b) Engaging in business after appointment of trustet 
(e) Embezzlement, etc., of assets of SIPC. 

Miscellaneous provisions. 

(a) Public inspection of reports. 

(b) Application of chapter to foreign members. 

(c) Liability of members of SIPC. 

(d) Liability of SIPC and Directors. 

(e) Advertising. 

(f) SIPC exempt from taxation. 

(g) Section 78t(a) of this title not to apply. 

(h) SEC study of unsafe or unsound practices. 
Definitions. 


taa. Short title 

chapter may be cited as the "Securities Investor Protection Act 
>» 

51-598, $ 1(a), Dec. 30, 1970, 84 StaL 1636. 

Htotorlaal Koto 

Hr* nui.rj. Tot l»fl«l«tlT» hi*. 1»T0 V S.Cod* Conf. lad Ada.Xmn. a 
purpose of Pob.L. 01-088. see 3254. 

bb. Application of Securities Exchange Act of 1934 

>t as otherwise provided in this chapter, the provisions of the 
es Exchange Act of 1934 (hereinafter referred to as the "1934 
pply as if this chapter constituted an amendment to, and wu 
I as a section of, such Act. - 

91-598, S 2, Dec. 30, 1970, 84 Stat 1637. 

4 . 

Historical Koto 

eoe la Teat. The Securities *a- Leaieletlve Ulster y. Ter lerlslattr* Mr 

* ot 1934, referred to la text. Is tory sad purpose of Pub.L. 81 - 388 , to 
8. 1034. e. 404. 48 SUL SSI. 1870 D.SCode Cobs. Bad Adm.New*. 8 
classified to aectloa 78a et aeq. 0234. 
la , 


, Investor protection 15 f 78ccc r ; *v. 

$ 78CCC. Securities Investor Protection Corporation 

(a) Creation.—There is hereby established a body corporate to be 
known as "Securities Investor Protection Corporation" (hereafter in 
this chapter referred to as "SIPC"). SIPC shall be a nonprofit corpo¬ 
ration and shall have succession until dissolved by act of the Congreaa. 

SIPC shall— 

(1) not be an agency or establishment of the United States 
Government; 

(2) be a membership corporation the members of which shall 
be — 

., (A _* a, J Pe™ 0 ** registered as brokers or dealers under sec¬ 
tion 78o(b) of this title, and 

(B) all persons who are members of a national securities 
exchange, 

other than persons whose business as s broker or dealer consists 
exclusively of (I) the distribution of share, of registered open 
end investment companies or unit investment trusts, (ii) the sale 
of variable annuities, (III) the business of insurance, or (Iv) the 
business of rendering investment advisory services to one or more 
registered investment companies or insurance company separate 
accounts; and ^ 

(3) except as otherwise provided in this chapter, be subject to. C 

by theVii - h f ‘TTf conferred upon a nonprofit corporation 
Code, N “ Pr0, “ C " I ” r * Uo » A « <“ 0- 

in this chap ter ,"sIPC ahaU°ha ve the 10 ^ etaewh#rt ( 

■2t r -ssx r, ssMasss 

■ "Sdf“ r ’ * corl ” r * t ' “>• -tan * 

ani 3 i^ b . J ^ t ** p ™ vi8i0M this Chapter, to adopt, amend. 

• ^ Ij* Board of D,rect ors. bylaws and rules relating to 

the conduct of its business and the exercise of all other righto and 
Powers granted to it by this chapter; * 

*0 induct its business (including the carrying op of opera- 
and the «*«ntenance of offices) and to exercise all other : 

• 2 m » rant * d 10 ** by this chapter in any SUte or /• 

o? n 7J Ur w ! i0n wilhout ***** to any qualification, licensing, 
or other statute in such State or other jurisdiction; r.. 

.(5) to lease, purchase, accept gifts or donations of or other-J ..ViV 
own ’ hold> fm P r °ve. use, or otherwise deal in orZf 
wuh, and to sell, convey, mortgage, pledge, lease,'exchange or 
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15 § 78t SECURITIES 1 

” h.d existed they would m-relr 

L^tel- quuullou of fUt «• <£•£ 

m ,„ort ot trl»t. I-oren. T. «•!•.». l*C.ro. 

IMG. 258 r.Bmpp. 


wou m bar* prrwntsd 1 


__ . r t|inf iron* ■■— 

” **2* ‘rtjcoi.r louse of oust- 

rasristffiuw 

1303. 


* sustained fte<lln* ‘hat ode- 

Evidence unnmt.. _ brokerage 

quote luteraol .user*.--* by hroacr 


II. riodloxa 

V iudius Of district sonrt that 
brokerage firm reprracnutwo 
bT roatomor for damages art. 
,ue handling of h.r account did 
|. and fairly e»pl»t» *'**'*', 
M would hu« »■-«« 
trading actually 
erroneona. M»rht T. 1 arrl«. VJ 
CA.Cal.im t» F id 1303. 


§ 78u. 


Investigations; Injunctions and prosecutl. 

**■"“ .. a,_.bo ...Ch 


learn . 

_ ion mav in its discretion, make such 

ra) The Commission may dctermine whether any 1 

tions as it deems nccc53 , a nny provision of this char 
violated or is about to w a > J . iru or permit 

rule or regulation thert'under. and ^ of othcr 

to file with it a jtitemcnt ta •ntn*^ ^ ^ and ,, r 

Commission shall deUnn .^ d Thc Commlssio 

concerning thc matte it intimation concerning ai 

ixed in it. discretion, to iiubh»l^“^’ r ^nditions, l>rac tlces 

iations, and to Invest igate.. ^ r t0 aid in the enf 

which it may deem n ' in thc prescribing of rult 

the provisions of th» lnfol . m ation to ecrvi 

irsras 'enher iMi-wim «»-«”■'"« ,hc 

«“* thl * t W “L• * inv.sHK.Uon, on .. 
(b) For the purpose ol y 0 f the Commi 

ceeding under ^‘ 9 ' h “ P ^ r, c ‘powered to administer oat 
officer designated by i- P thcir aUcm Unce. t 

mations. subpena w,t " e * se# n f any books, papers, ce 
and require the products . vhic h‘the Commission d 

rSSS S id'^uiry. Such^atUndancerOf ^ 

e?ss ssx,~ - -rrtr. 

(c) In case of contumacy by. ^ c inyoke the a id o: 
to, any person, the . ri8dict ion of which i 

the United State. ottUa.her. ..eh per 
tion nr proceeding r . j the attendance * n ' 

«"*“ paper., com., 

wtguM. «nl th. Prod Wl4w(w |» 
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ivestig*- 
rson h»- 
r or an- 
y perse- 
sc as the 
mstanef- 
is author- 
such vio- 
ir matter 
cement o! 
and regu- 
is a bar; 
natter* to 


* such person to appear before tbs £ S£Z. U 
$ designated by the Commission. tbe " *£™ ndcr in vestigs- 

•3 ^ordered, or to give testimony- touchmg^t ^ ordcr of the court 

»°® . in question; and any failure . thereof. All process 

- Ujn . be punished by such court as » contemi t whereo f 8U ch 

! -Cs’ch case may be served in the * U * C ‘ B ‘ ‘™ Any ^rson 

,n '“n is »» inhabitant or ^erever he may ^ ^ of 

S shall, without just cause ofal um bookS( paP er., corre.pond- 
10 a " memi^a *“d o?her records, if in hi. power so^ do in obedl- 

:S’rsWn. -» "^32 s .*£s l — 

—— “ l morc *“ ~ ’** 

' i 5V<-W. Pub.L. 01-152, Title H. 5 212, Oct 15.1970. 81 SUL 

'■Whenever it shall «P,.»r t. ISS, 5SS 

„ • V&M- » t TvSoV < ££*£> «< *“• shal-ur. 

• ute or will constitute a violation oi y discretion bnng 

nr of any rule or regulation thcreu > States or the Unit- 

: r.'.i." - «* *°r t't “.r 1 •*£ X. * 

the cd States courts of any T ‘ ^ n guch acts or practices, and 
„ rUdiction of the UniUd Sta . temporary injunction or re- 

» 0 r- “PO" a granted without bond. The Commission 

vio- training order shall K available concerning such acts 

Ur may transmit such evident *«^ may , in W , discretion, in- 

,t o! or practices to the At ■ * . irocee dings under this chapter, 

egu- -titute the necessary criminal proceeding 

(t) Upon application ot U“ Cojnmtolon the d.«n« oti „ 

‘ “ Uitid SUtaa. end th. Unitod Slew,. ooart.^1 

. i-bce subject to the jurisdiction of the U ‘ any person to 

P r * jurisdiction to issue writs of "“ nda ™“ or any or der of the Com- 

r any comply with the provisions of this chap * undertaking con- 

afi"’ mission made in pursuance ' er ® u ide d in subsection Cd) of 

denct. . ained in a registration statement as provided in 

den« section 78o of this title. _ . 7> 49 


ther pro- 
n or any 
ind affii- 
evidence. . 
ipondence 
5 relevant 
s and th k 
y place if - 
hearing- ’ 


ondenct section 78o of this title. „ . 7 49 

"fj Inn. «. 1934. c. 104. ! 21. 48 ^ /«»«W IMS e. ««• 

St* ; rs,r.i su” ^‘ThnpTim “» ”• i»- • «"■ >"= °* 

earing. 15^970, Pub.L. 91-452. Title II. § 212.84 Stat. 929. 
na is»u^ ' 

court 0 - I Historical Hot* 

invests* | u y , rt This eboytor. rs- DUtrlct 

resides 1 ^ t0 , n .ubascs. it). <b>. (#> ^“columhls" following "Strict 

simony 0 I in tu original road ,# Tbla Art. J*V .* ihm Lo uod 8 UUi" auba^ 
ncc. me® r ri<»U#a aoU uadar -Clio* 78 a of Ui. U- l J^ 8 ^ urti ^ U- Vu'M **** * 

order ml 1 * 173 
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thl * chapt * r If *“J r broker, dealer, or other person 
fail to make any such report or fail to furnish full information I 
in. or. if in the judgment of the Board it ia otherwise necei 
such broker, dealer, or other person shall permit such inspec 
to be made by the Board with respect to the business operatic 
such broker, dealer, or other person as the Board may deem r 
•ary to enable it to obtain the required information. 

f 1934, C ‘ 404, ^ 17, 48 Statl 897 • Au *- 23, 1935, c. 614 5 20 
49 **•*; 704 : M *y 27. 193C. c. 462, § 4, 49 Stat 1379; June 25 
c. 677. | 5, 52 Stat. 1076 ’ 


Historical Nat* • 


SWmwn la Test. This chapter, re¬ 
ferred to In aubecc. |k|, In the original 
ned “Thlc Act”. See codification note 
Mdtr section 78* of this UUa 

ISM Amendment. Buhner. (*). Art 
June 23. IRIS Inserted “every register.<1 
uecurltles association 

Amendment. 8abwv. (a I. Act May 
27. 1030 substituted "every broker or deal¬ 
er registered pursuant to section 7So of 
this tltU” In place of "every broker or 
deoler making or crusting a market for 
both tbo pore has* and sale of aeeuntiea 
through the use of the mails or of any 
moans or instrumentality of Int. rMate 
com meres". 


Change of Noam. Suhaeclloa 
amended by Aet Aug. 23. IB;I3. whirl 
atituted "Hoard of Governor* of 111 , 
oral lleoerve Histem" for "Fedora 
serve Hoard". 

Tran.fee of Ksartiena. All ete 
and administrative funrflona of Ihe 
r.iie* and ttschaugu Commission 
wiih certain rxeej.tions, transferred 
Cli;iirm:ni of surb Commission, wit 
thnrlly rraled lu Mm lo authorise 
iN-rfurmnnre by any officer, employ 
sdmiiiistrallvo unit under Ilia Jurlsdl 
by 1830 lleorg. rian No. 10. || 1. ; 
Way 2t. noo. 13 y.lt. 3173. Cl Stat 
sit nut as a note under sevliun 7nd o 

lllli. 


Cross References 


nf Comml.slm, and Hoard of Governor, of K.-der, 
servo S)sirm to make, soe section 7Vw of ibis title 


Rotes of 

OoaerwUy I 

Claims of violations 8 

Failure to submil report. ( 

Foreign corps ml Isa*, eompllaaee by 8 
Inspection of booh* and rarorde 
Generally g 
•cope of * 


Doctsiono 

*. Foreign corporal Ions, esmpliano 
Swias lour did not preclude Panami 
ror|i..ration with principal offlrei 
Switzerland and branch In Puerto 
from complying with Commission 1 , 
innnd for book, and records. PonUl 
Heenrlties and Exchange Comruir.loi 
t.Puerto IIIco IMd 2TO F.Bupp. 880 


1. OeaemUr 

This section routing to aecoonts and 
records, reports, and examinations of 
exchangee, members and others creates no 
substantive lUblllty but provides a rem¬ 
edy for vioUtion of other provisions of 
this chaplsr. and In and of itself It de¬ 
scribes no remedy for an alleged viola¬ 
tion. so that auch must stand or fall on 
* shewing of vioUtion of some other 
specific provUInn of this chapter, nippey 
V. Denver U. K Nat Dank. D.C Colo.lMd. 
M» ranpp. 70S. 
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■a UipartUi mt bMki Md rword»- 
mlif 

Where a registered broker-dealer 
volrod. tbo Commission must bo fi 
Inspect all books and records whlc 
required to bo kept under this ch 
Foutulne v. Bernrlilo* and Exchange 
mission. D.C.Puerto Blco 1804 2! 
•upp. 880. 

*■ -Seeps ed 

Whore Commission sought books 
f«ed»do from Pass man las corpoi 
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•VS 

X 

wtry ^ 

'Uot, ^ 

n• « 

eccr.' • 


, )t l, principal office* in Swltasrland and 
(iripr h |n l'uerto Rico, It wa* mpaiullill- 
Ur of Commlaalon. and not of court*, to 
getermlua ontent, if anj, to which public 
,atrr**t would permit accommodation ba- 
1,(00 dlacloauro requirement* under tbla 
rhaptcr and aecrecy requirement* of for- 
eiim law. Fontaine t. Securities and Ez- 
chance Commiaalon, D.C.Puerto Rico lOOd, 
e® K.Supp. WO. 

a Failure to aobailt report* 

Finding of willful failure to rompl? 
• lilt Commiaalon'* regulation* requiring 
I rokcr dealer to aulimlt report* certified 
pr certified public accountant or qualified 
public accountant* warranted order* re¬ 
taking hla broker-dealer registration, az- 
pelllnz him from national aaaoctatlon of 
securities dealera and denying him regia- 


tration a* an inveatment adviser. Rornakl 
r. Securities and Kaclionge Comtuiaaloa. 
C.A.2, 1003. MO F.2d Ml, cortlnrart denied 
K S Ct IMS, 1507, 1700, 1704, Ml T7.S. #|7. 
ICO. MS, 044, 14 L.Kd.2d 437. d«r., TOO. 707.- 

d. Claim* af Ttolatloaa 

Claim of beneficial*!** bringing action 
against. Inter alia, trustee hank for al¬ 
leged misuse of trust fund*, that bank »l- 
Olalcd this section relating to accounta 
a id records, was Insufficient la ha and 
would b* dlamiaaed where beneficiaries 
did not allege that any of the defendant* 
fell within the classes t.f persona to whom 
the record keeping and preservation re¬ 
quirement of this chapter applied. Rlp- 
poy *. Denver V. 8 Nat Bank, D.C.Colo 
1808, 300 K.Supp. 701. 


§ 78r. Liability for misleading statements 

(•) Any person who shall make or cause to be made any state¬ 
ment in any application, report, or document filed pursuant to this 
chapter or any rule or regulation thereunder or any undertaking 
contained in a registration statement as provided in subsection (d) 
of section 78 o of this title, which statement was at the time and in 
the light of the circumstances under which it was made false or 
misleading with respect to any material fact, shall be liable to any 
person (not knowing that such statement was false or misleading) 
who, in reliance upon such statement, shall have purchased or sold 
a security at a price which was affected by such statement, for 
damages caused by such reliance, unless the person sued shall prove 
that he acted in good faith and had no knowledge that such state¬ 
ment was false or misleading. A person seeking to enforce such 
liability may sue at law or in equity in any court of competent 
jurisdiction. In any such suit the court may, in its discretion, re¬ 
quire an undertaking for the payment of the costs of such suit, and 
assess reasonable costa, including reasonable attorneys' fees, against 
either party litigant 

(b) Every person who becomes liable to make payment under this 
nection may recover contribution as in cases of contract from any 
person who, if joined in the original suit would have been liable 
<o make the same payment. 

(c) No action shall be maintained to enforce any liability created 
under this section unless brought within one year after the discovery 
of the facts copstituting the cause of action and within three years 
utter such cause of action accrued. 

SUt* 1379 934 ' C ‘ 4 ° 4, * 1R ' 48 SUt 807: U * y 27 ■ 1936 ‘ c * 4C2 ’ * 5. 49 


V, 
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Nate M 


pi«flta by luUm by iwnnilai sslta 
by stockholder. to recover such profit* (or 
corporation, ana by nuking *■ allowance 

w>H oft*, prorld* tk* Ml* Ml inula* for 
th* rnforrvmrnt of tbl* Met ion. Meglda v 
Continental Cu C#.. D.C.N.T.1MM. 170 T. 
■app. 701. 


SECURITIES EXCHANGES 


Whcr. attorney f 0 , , stockholder 

brought ii action to recover ihort-iwinr 

b,r * stockholder 

and 047.000 waa recovered fur Uncut of 
corporation, attorney war allowed I12.OU0 
for hi* services and disbursements Id. 


Uber* parties negotiated stipulation of 
settlement wherein Individual defei.dauta 
,n WJ approalmataly UXOUO I. 
full acttlenient of all claims of corporation 
for abort-awing profit* after stockholder 
had instituted » u it aealn.t them purauaot 
l« this section permitting ault to recoror 
prufita obtained l.y beneficial owner, 
director or officer by reason ,,f bis rile- 
lionahlp to u.ncr, 40% of settlement 
am..,, 1,1 agr.cd upon by parties a* attor- 
* f "™ f ' ,r ntockholdrr. Mamed ei„rbl. 
l int a„d stockholder would hr re,,tired to 
move for allowance of attorney-,, fre* and 
duburse manta upon drtullrd proof of 
acrrlce* iwrlorno.l, upon t,oiler to defend- 
ants' at torney* who would slat* a posltinn 
tbsrera and upon seller to Iteglonal Of. 
nee of Commie*,on, wlueh would be re- 
quested to stota Its opinion upon amount 
of counsel fees and dlshurorments to bo 
allowed out of amount recovered for cor¬ 
pora tio*. Ulnu v. Allen. D.C.N.Y 1000 , m 
r.Bupp. 006. 

Wber* aervlcea of atockboldrr a attorney 
under eontiBftnt fw contract contributed 
to orttlonont wliarebr corporal ton's prool* 
dtat, tan month, before llmiuiloua would 
haw run sgainst csrvoratioaa right of ac- 
Uon U recover H57.872 proflu made by 
president oo aala of stock paid such prof. 

Wa to corporation, snd 4 per cant. Interest 
“■ tnooth. would bo 

Oi.vziMJO, stockholder could recover $1X00 
from voriH>r*tlos. Dottonlmim T. In»r» 3 
*l»c Utg. Co, D.C.N.Y.104*. T7 V-gopp. , 


U1 «*■». to oocuro funds needed U 
»t«ck option, whore, wlthl 
months, taxpayer examined ouch , 
purchasing securities losnsd by hi 
p, "J“- *“ a *!>«»• thereafter u> 
without admitting lloldlity, pa i d . 
Ployor difference between sal* ,, rl | 
purchase p,|cw which employe, h. 
manded on ground that It represent* 
aider" profit la violation of this o 
the amount of the payment wou 
treated a* long-term caplUI loss i 
than ordinary and neceaanry hualnc, 
pener. notwithstanding business pii 
of such payment. Mitchell r C 1 
A.Mich. 1070, 42g yog 


Amount which director, officer, a 
son owning more than ten per cent, 
porol* stock Is required to pay into 
roUos aa Insider', abort-term profit 
iMd from dealing in corporation'! i 
lias la tasahl,- Income to rorporaU 
though It doe. not reprevent "pro! 
corporation. C. I. it, v, ohcar-i 
Olaoo Co,. C.A.7. 1054. 217 ]'.2d M. eai 
rl denied 75 g.Ct 670. 218 V * us2. 
t.d. 704. rehearing denied 72 8.CL is; 
L’.i. 018, I* J,.Kd. J274. 


Corporals offn-er's voluntary pi 
tu corporation of difference betwrc, 
proceeds of stock sharra and coat 
qulrlng similar uomlK-r. on exerc 
•tuck option u months later, was d< 
*'*• •• builnaaa cxiwnae and not 
as capital loss for alleged Insider's 
under Arrow-smith. a, nee paymeui 
divorced from olihcr stock aala 
waa completed laaahla tranaactiou 
ter aloek Purchase on wkleb so Uj 
acquence took piaet. baring g ro w 
rrctly from sale purchase occurrence 
only ac urilic. law alga If lea net and 
lng bee, made to avoid Injury to 
base reputailon, unfortuuato pul, 
and expensive lltlg.Uoo and not lu 
""•‘0“ «* nubility for aeeurilios la, 
Mitclawll v. C. I. n„ I'jW. M 


°. f •llorneya fees which would 
?• allowed In avaot of recovery |„ fadaral 
District Coart In Kow York action to ro- 
cover abort .win, prodta allegedly rani- 

Ir^ld r h. P K*.' r * Princ “'* 1 stockholders 
* ubJ#rt u approval by court 
„ C ® rp - #f America r. Into,- 

* D «i. rp ' D.C.I4.Y. 10CJ, u y. 


to*. Itovlew 

riadlags that brnkarage and lore 
banking partnership had not octuall 
Used partner to repreMnt lu Inter 
director of corporation and that 
not lila advice and coanae! baaed o 

<*'V* 4 "'V' 4 *” knowlw >«^ «»i« 

.177?,.’ V“I c * u,cd Partnership t 
and Mil stock, recovery of "abort i 

elemrlr 0°“ WU ‘ Ch *“ • ou « ht - *« 
dMrtr anoMptM. Blau y. Lehman 

*•*2. 02 g.Ct * 41 , 266 DA. 401. 7 L 


Wbaru taxpayer Mid securities Issued cw,_, 

*T Ala employer, calming Ung-ton. *7'°° 

¥ ~~ T9T * ** "‘•I proflto", 

104 
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l|h eactlon, to determine whether court* 
Hljr ltd erred la rcfualng to render 
jgrironeot ifilnit brokerage and Isrcal* 
afot banking partneretalp of wbleb corpo- 
n u director waa member for profit* part* 
nrrablp raallaad from "abort awing'* 
irjaaactiona, in rafualug to render judg¬ 
ment agalnat partner-director for full 
profit*, and in refualng to allow Interrat 
on recovery allowed agalnat him for hta 
proportionate abara of profit* reollxcd. 
Id. 

Dlatrlrt Court'* determination that com- 
m->* atock acquired by director upon 
ronraraion of debenturea waa not exempt 
-J. a aecurlty acquired in good faith in 
connection with a debt prevloualy con¬ 
tra' lad" within exemption to provlalon 
at thla chapter pertaining to ehort-awlng 
Inalder profit* waa atipportad by record. 
Hell CoU Cnrp. v. Wabatar, C.A N J ioas 
JK FM 130. ' ' 

Itreord In action to recover abort awing 
profit* made by corporal* Inalder did not 
reveal arldenc* of aoch inaqnitlaa aa 
would warrant rararaal of trial court on 
baalo that It abuaad it* dlacretlon In 
granting intercat on amount recoverable. 
Weetern Auto Supply Co. r. Gamble- 
Skogmo, Inc., C.A.MInn.1003. MS F.2d 73d 
Certiorari denied M S.Ct. Kd 3S2 
tK. 18 L.Ed 3d 473. ' 
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lit. Remand 

M here It waa not entirely clenr what 
trial judge would have f..nnd If h* bad 
followed proper rule in determining auffl- 
cieney of proof aa to abort awing profit* . 
reviewing court would. In reveralng judg¬ 
ment for defendant, remand with direc¬ 
tion* to mak* n apeclflc finding on that 
laaue In light of reviewing court'* atata- 
mtnt Of rule. Stella v. Qrabam-Palg, Mo- 
tora Corp.. C.A N.T.1838, 232 FJd 2Mi cer- 
tlorarl denied 77 S.Ct 44. 332 UJ. ttl, J 

Id.L<3.2d SI 

101* 1(m Judlesto 

Judicially approved battlement In aharp- 
ly conteated ahareholder'a derivative ault. 
reaclndlng atock tranaactiona between cor¬ 
poration and Ita chairman nnd prealdant 
and between corporation and a foundation 
of which chairman and prealdant waa 
truateo and providing for bla realisation 
and cancellation of bla atock option waa 
binding upon corporation, all it* aloek- 
boidera and otLer partlea to ault. cancel¬ 
ling and reaclndlng the challenged atock 
tranaactiona, rendering lean* of liabil¬ 
ity of Chairman and prealdant for abort- 
awing profit* with reapact to the tmne- 
actlona, under thla chapter, raa judi¬ 
cata in aubaequent action by another 
abareholder. Uenneaey v. Fain n r V V 
1008. 1M F.Supp. ML 


§ 78q. Accounts and records, reports, examinations of ex- 
changes, members and others 

/.ri a Kv^ Very n “ U ® naI •Purities exchange, every member thereof ev- 
SJ” W u° transacts 8 business in securities through 
tinn 1 *,1 f *" y * UCh memb€r * ever y registered securities associa- 

account. h ^ ake * keep * and P reserve for such periods, such 
ords and C °[ r . eap0nd . ence ‘ memoranda, papers, books, and other rec- 
reffuUtini ° * UC ^ aa the Commission by its rules and 

inforest or ToT P . reSCnb , c a ? neccss *nr or appropriate in the public 
resnnnd * the P rotection °f investors. Such accounts cor- 
«ubWt ir. C ’ n ’ emoranda ' P a P ers * book®, and other records shkl! be 

Of the r^m' h exami nations by examiners or other represenUUves 

Priate to X n»hH “ Commi ®® ion may deem necessary or appro¬ 
priate in the public interest or for the protection of investor. 

Pnste to enable it to perform the function, conferred upon 
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ul® 32 RULES OF APPELLATE PROCEDURE 




'■ SSrt.ZAf:™; 

that of the app,;i" L tho ', .. , .‘ roC "“‘ * hou " 1 be blue; 

rSrcffSsS 

tt!2tZ£5Si tfSRSL'SrSiS ?, b ; p ,t 

WX 32 2?jrs2jr be f^ 

and service if they .ri sible C ° P ' 08 be “ Sed f ° r fi,in * 
caption* setting forth* th.^n ? “"ST* t0 the court » ha " contain a 

s; f h 

Wot.. of Advisory Committee .. App.U.U Rule. 

ati.ndard typography "prlntingTni? Ti n ° W „ een, ' r * l| r rce-gnUed bp the circuits— 
iMrd. mimeographing, it p«r,uJttcd In 1*.° Fifth cl? 11 ?* 11 "?. Pf0< *“ <“ulUlllb>. A 
Nm.l, uud Ten,., Circuit. pSSrt? £ 0 £. Tf DUtrtct ot ColumbU. 

U>» Lomreittrt feel. cl, at r „.,. nt ” ‘? * "Produced by copying proce.aoa. 

Oi.d copying warrant eapcrlnuuuiion ,wth cl.?., 00 ? U *." u ot duplicating 

• Iiom now generally authorial. The proposed mu ^ "production than 

proeea. o;i,e, i|,a B c , rljon ” p ' ru{ .' c “”f r “ * ‘ “ *"***■ “*• ot •“» 

" hat conatltutea auch la left in h l ,ru<luc «» » clean, readable rage. 

l ° <, * Ur, " ln «- The final aentcnca 'of Uw fint*. p4r,,e * “ d ultimately to the 
•dded to allow th. u.e of multmth limeo, J ? P4r4 * r “ ph of subdivision (a) la 
reporter', original tr.uacrip, wbcncve'r auch”« i’^iublc'° r “* # ' ^0I,U, #f tb * 

Cross lleftercnoos 

’"’SXT - «*- ,„„o . 


Couru e=t05(H.«) at ttq. 


Library Refereaooa 

C J a Federal Courts | 2SS(10). 
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GENERAL PROVISIONS 


Notll of Dutilou 


Rule 33 


r.raemUr 1 

KeUef from pristine requirement t 
Inactions for failure to comply t 
Typewritten brief* « 


1, Oencnllf 

Former rule obtaining In tomo clrcuito, 
thick dispensed nltogolhcr with tho 
printing of a record, and which required 
count'd to print In lliclr brlcfa ouch part 
of the rerord aa the/ thought appropri¬ 
ate. did not apply in the Fifth Circuit. 
Phillip* rctroleum Co. v. William*. C.C- 
A. Ter,1017, 150 F.2d 1011. 

t. Sanction* for failure to comply 
Whore brief of the appellee* waa not 
la conformity with former court rule aa 


to form, the appellee* woulj be denied 
recovery of their tout* on appoal. Utility 
Service C»rp. r. Hillman Tranap. Co., 
C-A.ra.1037, 244 FJd 121. 

3. Ilrlirf from printing requirement 
Relief from requirement of printing ap¬ 
pendix I* *rc«ly granted thoae flnatcially 
burdened i>y fulfilling requirement* of 
printing. Arnold 1‘roductlona Ine. r. Fa¬ 
vorite Film* Corp., C.A.N.V1D«1, Ml P. 
Id 01. 

4. Typewritten brirf* 

Where good cauae appeared, movant's 
motion to proceed on typewritten brief* 
on appeal In habcaa corpua proceeding 
waa granted. Flelah r. Swope. C.A.O, 
1033. 221 I\2d 558. 


, 'XI 


Rule 33. Prehearing Conference 

The court may direct the attorneys for the parties to appear be¬ 


fore the co urt or a judge thereof for a prehea ring conference to 
consider the simplification of the issues and such other matters as 
may aid in the disposition of the proceeding: by the court. The court 
or judge shall make an order which recites the action taken at the 
conference and the agreements made by the parties as to any of the 
matters considered and which limits the issues to those not disposed 
of by admissions or agreements of counsel, and such order when en¬ 
tered controls the subsequent course of the proceeding, unless modi¬ 
fied to prevent manifest injustice. 


& 


Note* of Advisory Committee on Appellate Rules 

The uniform rule for rovlcw or enforcement of order* of admlnlatratlva aganclea. 
board*, commlaalon* or officer* (aeo the general note following Rule 15) aothoriaa* 
* prehearing conference In agency review proceeding*. Tha same consideration* 
which make a prehearing conference desirable la such proceedings may be present In 
certain cases on appeal from the district court*. The proposed rule la baaed upon 
subdivision 11 of the prasent uniform rule for review of ageucy orders. 


Cross Refcraneo* 

Pr* trial procedure In tli* district court*, *ec Rule 10, Federal Rules of Civil Proce¬ 
dure. 28 U.S.C.A. 


library Reference* 


Appoal and Error ^>S20 at seq. 
Court* €=>405(14.8). 


C.J.8. Federal Court* II 2S4. 29J(1, IT), 
300(1). 
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RULES OP CniL PROCEDURE 


Rule 64 

Not* is 

U. tutrui envy of adMnvtta, exhibits. »< complaint. and thereafter « tc . . 
***■ amended complaint was filed contain!.! 

Affidavits, on which plaintiff waa cause at netlon for breach of eoaln« 
framed attachment of defendant's aaaota * nd fee money had and received 
la action fur breach' of contrart to as- Implied contract, and fraud waa oUfcm 
aume Individual liability for plaintiff's Incidentally to ahow bow breach can. 
I beeauae of breaches of aale con- ••’nut, and accond count waa amply au> 
tra.ta bjr corporation of which defendant Poned br affidavits and exhibits, court 
war president and principal stockholder. would not vaeato warrant on (round 
established prlnin fade cause of action ,h,t complaint pleaded action la tort 
for I,rcarli nf contract, aa nijulred to rn- Hcpublle of Poland v. Pan Atlantic l» 

o..a. - • • - hr V V ifivt fte f m _ o.n * 


title plaintiff to attachment under law. 
C.P.A |: PS, #03. auhdlv. «. CMS. MO. 
(now McKinney's X.Y. CFI.lt, CUP. # 201 . 
CI1I. JjOS. 02231 for purposes of defend- 
anfa motion (o vaeato attachment. It*- 
public of Italy v. Pe Ancelia. D C.N.Y. 
1M2. 100 F.Rupp. 003, affirmed 200 F.2d 
12L 


D.C.N.Y.1030. 02 I'.Rupp. 330. 


Where affidavits and exhibits offered 
la support of warrant of attachment 
were sufficient to Justify Issuance of 
warrant, complaint could b* disregarded 
In determining whether warrant was 
properljr Issued. Id. 


In action f„r breach nf contract to as¬ 
sume Individual llabilitjr for losses sus¬ 
tained bj* plaintiff because of breaches 
of aale ronlrarta bp corporation of which 
defendant waa president and principal 
atnekhobfrr, pi.pera on whlrh plaintiff 
was granted attachment of defendants 
aasala under New York Law, C.I’X || 
003. aubdlv. 0. Old. MO. |n«w McKinney's 
N.Y. CPLI1 0201, C212. 230S, 0223), suffi¬ 
ciently established, for purposes of de¬ 
fendant's motion to vacate attachment 
plaintiff's reliance on nonexistence of 
facts, fraudulently concealed by defend¬ 
ant. that corporation had been dissolved 
•nd denuded «r its assets, though de¬ 
fendant disclosed to plaintiff, at confer¬ 
ence resulting In execution of contract,’ 
that corporation was iu financial diffi¬ 
culty. Id. 

Called States District Cou t for Massa¬ 
chusetts, having Jurladlctioi on basts of 
diversity of cltlsensbip •: action for 
damages for assault upon plalntirr and 
economic interference, had n > jurisdiction 
under either Uassachuaetu or federal 
laar/to grant an Injunction I efora verdict 
In the nature of equitable attachment re- 
•gaining defendant from apcnatlng or 
encumbering his stork In specified cofpo- 
rations. Daley v. Ort. D.CMass. 1031 , OS 
F.flupp. 131. , | 


Id- Jurisdiction 

Federal district courts lack power to 
secure original Jurisdiction over a non¬ 
resident defendant by attachment of Its 
property. Dry Chine Lamp Corp. v. Ed¬ 
wards. C.A.Miss. 10 QS, 36# F2d 300 . 


The basis of a court's power to assert 
In rem jurisdiction la Its control of the 
property on which the Judgment will 
operate, and the res must be actually sr 
constructively within reach of the eoert 
btate or X. J. v. Moriarity, D.C.XJ.iaCJ, 
aa f .Rupp. mo. 


The singular characteristic of la rea 
actions ta simply Its power to adjudlrsts 
the rights of all persons In th« thins 
and. In that sense. It la directed sgalssl 
all persons Interested In the rea. Id. 


In rem actions arc directed against tbs 
rc * Itself, rather than against the claim¬ 
ants, although. In a more fundamental 
sense, adjudication la always directed 
against people because It la always a de¬ 
termination of rights and privileges sr 
/duties and liabilities. Id. 


Where federal district court for East¬ 
ern District of Washington did not and 
coold not obtain Jurisdiction of pertou of 
defendant, in action on promissory notes, 
by aerrlce of process upon him In atato 
of Washington, such jurisdiction could 
not bo acquired by garnishment of that 
defendant's funds In registry of court. 
McDowell v. Davies, D.C.Waab. 1931 , #d 
F-Supp. SOL 


Attachment as on foreign attachment of 
vessel of owner, sued under Jones Art. 
section <*bS of Tlllo 40. for unseaworthl 
ness, and maintenance and cure, did art 
constitute basis for Jurisdiction la rest 
where ship attached was not the sbla 
on which accident occurred. I-etib v. Oil 
Transport Co., D.C'.Fa.lDIB, 210 F.RspP- 
*T7. a Ml rrneil 321 Fid 301. 


Where warrant of attachment waa la- 
saed os extensive affidavit!, exhibits. 


Louisiana shipowner'* posting of bos! 
for value to dtssolvo foreign attachsMOt 
did not confer Jurisdiction on dlsirlrt 
court sluing la I’cnasylv.nla to solve 
tain claim of Tennessee c.'tlrcn node* 
Jones Act section 06R of Title 40. f<* *•' 
seaworthiness, and maloteuai.es •** 
cure. Id.. 







INJUNCTIONS 


Rule 65 


Rule 65. Injunctions 
(a) Preliminary Injunction. 

(1) Notice. No preliminary injunction ihail be issued without 
notice to the adverse party. 

(2) Consolidation of Hearing with Trial on Merits. Before or 
after the commencement of the hearing of on application for a pre¬ 
liminary injunction, the court may order the trial of the action on 
the merits to be advanced and consolidated with the hearing of the 
application. Even when this consolidation is not ordered, any evi¬ 
dence received upon an application for a preliminary injunction 
which would be admissible upon the trial on the merits becomes part 
of the record on the trial and need not be repeated upon the trial 
This subdivision (a) (2) shall be so construed and applied as to savo 
to the parlies any rights they may have to trial by jury. 


(b) Temporary Restraining Order; Notice; Hearing; Duration. 
.A. temporary restraining order may be^ granted without written or 
adverse party or his attorney only it (ffirclcarly 
appears from specific facts shbwn by'afiidavIT ofEy ' the v criTied 
comjtlajnFthat immediate and irreparable injury, loss, or damage will 
result to the_applicant before the adverse party or his attorney can 
be heard i n opposition, and '(2rthc appIfcanTs~art6rnc y certifies to 
fl^ourt^m. writing the of forts/Tf any, which' ha ve“bccn * made to 
R ii£- th ? tbc rensoh's'supporTiiig~Iiis claim thaTnofice 

f . MUl<l. not be required. Every't'cmporalyrcsf raT nThg o rder granted 
wuhout notice shall be indorsed with the date and ho u7"of 
anc c; shall be filed forthwith in the clerk’s office and rntT^Tt“of 
record; ahnliJcfineUtc injury and state why it Is Irrcnnrnhio and 
why_the order was granted wit W n o ticc: and K l i n TT- »»..^ i... 
terms withins uch time after entry, not to exceed 10 days, as the court 
fixes, unless within the tim e so fixed the order, for good cause shown 
is. extended for a like p orTod or unless flip par ty - a ga ins t wh or . -TT ' * 
orUei^rsdirccted consents that ltmav be extended forTTongerpenod 
The reasons for the extension shall be entered bi'rccortl. in case a 
temporary restraining order i« granted without notice, the motion for 
» preliminary injunction shai e set down for hearing at the earliest 
Possible time and takes precedence of all matters except older mat¬ 
ters of the same character; and when the motion comes on for hear¬ 
ing the party who obtained the temporary restraining order shall pro¬ 
ceed with the application for a preliminary injunction and, if he does 
“o. do so, the court shall dissolve the temporary restraining order, 
vn 2 days notice to the party who obtained the temporary rcstrain- 
ng order without notice or on such shorter notice to that party as 

dUsobiyi 1 mav pr 7. t ' ribc ; thc advcr “ P art y may appear and move its 
absolution or modification and in that event the court shall proceed 
w hear and determine suchmotion as expeditiously as thc ends of 
Justice require. 
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UNITED STATES DISTRICT COURT 
SOUTHER!. DISTRICT CF KES YORK 



SECURITIES AND EXCHANGE CCUWSSICH 

Plaintiff, 

-again»t~ 

ldDLAND EQUITY CORPORATION 
JjC'SS JOSEPH HAMMARTH 

Defendants* 


r 

t 

t 

t 

t 


73 Civil Action 
File No. 2617 (IPG) 


AFFIDAVIT OF APPEARANCE 


STA-E CF KEN YORK 
COUNTY OF NEW YORK 


| n*i 


JAUES J. HAMMARTH, being duly sworn, deposes and says: 

1. I# JAMES J. HAMUARTH an no longer an officer, director or 

•nplcyee of midland Equity Co.por.tioo and lolu therefor. oaldnj thi. 
•ppeawnce eol.ly lo ay on behalf. 

*. * prelladnary in.l'-nction pureuant to rule 65 of th. Federal RH.. 
of den Procedure chould „„t be granted .. rented by the plaintiff 
srcumms A® EMHARGI! COMSSIOl for the reaaon. Hated below: 

5. u m Wicr. OP PRor-Fcc, Proc. . erT . d „ „ ^ ^ 

•t 5.45 PJ,. Friday, June 15 by 00 . Joeeph Robert. who ..id . 0 i T . thi. 
f F- hue band". I engaged . 1 .^.. , ^ ^ ^ ^ 

° f "" “ ^ * " SB ® «nw concocted by 
SECURITIES and EXCHANGE COMMISSION or its servants. 

** 4 k0t ’ 1,df * * th * ■“*«- - HDUKC B30ITT CORPORATX 
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as evidenced by: 

1« Affidavit of George C. Appoldt dated 12 June 73 testifying to 
his visit on 26 October 1972. 

2. Michael T. Gregg* s affidavit dated 12 June 1973 testifying to 
My call 15 December 1972 
b# Mr* Gregg*s letter dated 31 January 1973 
Gave the commission ample time to give notice of motion as required by 
Buie 9(e)(4) of the General Buies of the United States District Courts 
for Southern and Eastern District of New fork, rather than by order to 
show cause and temporary restraining order* 

I submit this was done to unfairly jeopardize the defendant without 
cause # as shewn in the following sequence of events: 

a* Mr. Gregg filed his petition in U.S. District Court 12 June 3:52 
1973 (Ref Complaint 73 Civil Action 2617) 

> b. He alleges to have called me at about 4:30 P.m. on 12 June 73 to 
notify me of his filing 

e* Mr. Gregg further alleges to have called me at my former address 
at 4:35 p.m. and allows as how he made no notification 

d. On 13 June 1973 at 10:25 s.m. Mr. Gregg alleges to have called 
me and left a message advising me that the Commissions Staff would seek 
a temporary restraining order and an order to show cause which he managed 
to have issued by 12:45 p.a. on the 13th of June 1973. 

Would I that my access to justice was so swift and easy as his 
bringing sanctions against me through the abuse of notice provision. 







5« Mr# Gregg's complete disregard for the requirement that he 
represent a elear and specific shoeing of good and sufficient reason is 
demonstrated by his testimony (fief Affidavit 73 Civil Action Pile No. 

2617 (IPG) 

• 

*• He alleges to have mailed a letter dated 31 January 73 
renewing a demand to permit an inspection 

b. He alleges to have telephoned the offices of Midland on or 
about 17 Hay 1973 leaving a message. 

Some estimate of the vigor with which Mr. Gregg pursued his investi¬ 
gation can be gleaned from a lapse of 3 i months between an alleged letter 
and an alleged phone call. 

Suddenly, we find Mr. Gregg reacting with great alarm to the per¬ 
ception of danger as evidenoed by the spurt of forceful activity demonstrated 
on 12 and 13 June 1973. (Ref. Affidavit Michael T. Gregg 73 Civil Action 
File No. 2617 (LPG) and AFFIDAVIT OF NOTICE 73 Civil Action File No. 2617 (LPG) 
I feel that his good faith in requesting an order to show cause rather 
than proceeding by notice of motion, as required by Rule 9(c)(4) of General 
Rules of the United States District Courts, for the Southern anl Eastern 
District of New York is open to question. 

6 . That in the period in question while under by stewardship Midlanl 
Equity Corporation was prohibited from engaging in business as a broker or 

dealer by the provisions of Public Law 91-598 December 30 1970. See exhibit 
1 and 2 . 

It is ay contention that any activity in this area would have exposed ms 









and the fira with which I was then associated to the penalties of the 
SIPC act which are dire. 

This act cuts off all authority for the various Exchanges, the 
NASD and indeed the SEC (In the case of SECO brokers) to permit broker 
dealer operations. The law states clearly that "it shall be unlawful ‘ 
for such member unless specifically authorized by the Commission to engage 
in business as a broker or dealer." Midland had not applied for or received 
such permission. 

I assumed then, and must assume now that this verbiage cuts off the 
privileges associated with registration as a broker dealer. 

As to what acts are permitted after a cut off by the "SIPC" law, I 
feel now as I did then, that I must wait upon a clarification by either 
the Securities Investor Protection Corporation or the Securities and 
Ebcchange Commission as to what constitutes activity as a broker dealer. 

7* The applicability of the so called bookkeeping rules, 17an!*, 

17 CFR 2A0.17a-4 which require that books and records of a broker dealer 
be preserved for a given period of time are called into question in 
the following fashions 

a. Subsection a applies to member, broker or dealer subject to 
Rule 17a-3 to wit. 

"(a) Every member, broker, and dealer subject to rule 17a-3 
shall preserve for a period of not less than 6 years, the 
first 2 years in an easily accessible place all records 

required to be made pursuant to paragraphs 1,2,3 and 5 of 
Rule 17a-3. ■ 










firm that has ceased to 
Ihl» eeeticn dearly not appl «» 91.598 

b . . member. Ed SiPC letter daUd 3 October ^ - — l * 

_ . w 1070 Exhibito 1 and 2 attached. 

December 30 W u applicable to 

g. sobecction (g) of Ed. 17 .-+. W « , „,** 

peraon. mho Si™ SSHSi tft »«■* ta " i " e **’ Per ‘° n * 

^—«.—■»*-«*-• ; * “ lUU 

L—...—- “ “ —- “7; X 

~~ - - --rrrr. » 

»nta in lorn », » Oa "" i “ 10n * oim 

effect wlthdrawl. ^ ich is .leer. To 

— “ “ —* ir ri ^cyclopedia Dictionary. Chic.. , 0 , 
P the element of —... Of caation in tbU P~«- 

1. underlined - drcngthened by the fact that there 1. no proa don 

. record , of firm, which are presented from operating y -- 

for storage of records ox . ... 

external to umm auoh a. bankruptcy, a member or ab«on ng 

— ‘ incapacitation of a principle - ^nidation of hi. hddn.. 

the uapriaonment of firm principle., military aervice of «■ P» 

in time of »»# . . . 

* theae Inatance. ao» public inatltutlon would be required 

provide the .halter - fin-id reeource. for mdntenano. of the 
raeord. — no auoh provl.lon i. -ado * «- «t. 
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To what degree should an entity faced with this dilemma place himself 
under the Jurisdiction of the Exchange Commission which is limited to broker 
dealers? Until this question is resolved this section operates as a kind 
of "Catch 22" exposing the regulated to probable security law violation 
penalties without the slightest contemplated violation, ' 

9* If Midland at the time of my stewardship was subject to the 
provisions of Itale 17a-4(g), (Ref Buie 17a4, 17 CFS 240.17a-4, page 4 
Memorandum of Law In Support of 73 Civil Action File No 2617 (LPG), the 
circumstances under which the Conmission's staff is to be permitted access 
to those records required to be preserved are not clear. 

In alluding to this problem the Memorandum of Law in support of plaintiffs 
Motion (page 5) states that this preservation requirement would be in vain if 

the Commission's staff were not permitted to inspect those records in the 
public interest. 

This is an assumption of authority not expressed in the lar and stated 
in the broadest possible terms, 

I maintain that the Conmission has no clearly defined authority to inspect 
said records in the instances in which the former member has not given his 
consent in some agreement (such as form BOTf). 

I have found no statutory authority for such visitations in the 

Securities and Exchange Act of 1934 and no pranulgation of derived authority 
in the rules of the Commission. 





ID* In viwt of the unsupported testimony of Mr, *ichael Gregg in all 
instances (AFFIDAVIT 73 Civil Action File Ko 2617 (LPG)) 

a* *1 s>sds a number of telephone calls to the offices of Midland.* 

(Item 6). 

® >B "Mr, Hamoarth returned my call and refused to permit inspection of 
his books and records*, (Item 6)* 

c, "On January 31, 1973# under direction of my Superior I prepared a 
letter.,.,*etc, (Item 7), 

d. "On or about May 17, 1973 I telephoned the offices of Midland to 
inform him that a court action was to be requested etc." (Item 8)* 

There is a great deal of question as to what if any violation of ary 
regulation could taken place as Mr, ^regg on his own testimony never used 
any of the recogniied methods of substantiated notice of inspection* 

Farther by inference from his own testimony Mr. Gregg never made a 
physical attempt at visitation of the premises of Midland Equity, 

11, The careless staff work in Mr. Qregg's Exhibit I leads to further 
questions regarding his Affidavits, to wit Ref. Memorandum to Files 15 
December 1972 (Exhibit I Affidavit of Michael T. Gregg 73 Civil Action 
File No 2617 (LFQ) 

. •• " He informed me that he was no longer a broker dealer etc"* 

In fact I have never personally been a registered broker dealer and 
have never alluded to the firms books as ay personal possessions* 

b. "I informed him that according to public records he is still 
registered with the Commission "etc, 

I am of course not registered as a broker dealer with the Commission 








. ©• "it is necessary that he file a withdrawl form" 

It is clearly not neoessary that I file a withdrawl fom. 

llr. Gregg is apparently confused as to whether I am the member or Midland 
Equity is the member and communicates a confusion that has newer been 
part of «y mental processes or speech patterns. VThat might, if anything, 
have been said in such a conversation is certainly open to conjecture. 

12. Regarding Exhibit 2, Affidavit of Mr. Michael T. Gregg 73 Civil 
Action File No 2617 (LPG), My, Gregg attests that he prepared then a letter. 

The demand specifies no time for inspection, no plaoe for inspection, and 
indeed suggests no course of action. 

It can hardly serve as the basis for an alleged violation. 

13. During thin time Midland Equity Corporation was, until the cut off 
date of 18 October 1972, under the primary jurisdiction of the National 
Association of Securities Dealers Inc. The Association acknowledged the 
change of status from Broker-Dealer by imposition of the SIPC cut off and 
took no further administrative recognizance of Midland Equity after this 
date. 

14. On the occasion of Mr. Robert Green and Mr. George C. Appoldt's 
visit to the offices of Midland Equity Corporation they were prec«*nted with a 
xerox copy of the communication from the Security Investor Protection Corporation 
to Midland Equity Corporation along with a copy of the relevant Public Law 91-598 
December 30 1970. (See Exhibits 1 and 2). 

They allowed as how they would have to take this up with their superiors. 
They voluntarily withdrew from the offices of Midland Equity Corporation 
without making any further demand. 











Mr» Appoldt end Mr. Green never renewed their demand by any means 
nor tdld they advance any theoiy that would Justify such a demand. 

The testimony of Mr. Appoldt supports this both by recital and by 
inference that no further demands were made. 

This testimony cannot serve as the basis for an alleged violation. 

15. The letter contained in Mr. Gregg's Affidavit as Exhibit 2 demands 
access to the books and records of Midland Equity Corp. but contains no 
recognizance of its changed status nor does it cite any authority for such 
inspection nor does it give any reason for inspection or specify what records 
it wishes to inspect. 

In view of the events having taken place during the visitation of Ur. 
Green and Ur. Appoldt some recognization of that situation should have 
been made. 

16. On each occasion of violation as alleged by k r. Gregg and Mr. 
Appoldt, the possibility for relief either by notice of motion or by in¬ 
junction would have been present to the same degree if ary, it is in this 
instance. In the instance of the SEC vs. Havener Securities, the Ccranission 
publicly boasted of having enjoined the defendants within four hours of the 
alleged violation. 

Anyone who follows the proceedings of the Ccmmission against various 
firms can do naught but perceive the pattern of waiting until the firm is * 
defunct and the principles long since departed or otherwise occupied, to 
impose sanctions, often by default. 

In this instance, we see relief being sought after the lapse of a great 
deal of time, through the use of proceedings designed for the most dire 










emergencies giving little if any notice and certainly no documentable 
notice (Ref Mr. Yegg's Affidavit of Notice 73 Civil Action File No 2617 

LPG) coupled with faulty service of process and flimsy allegations of 
violation. 

Oily one inference can be dram from such a situation! and that is to 

question the good faith of bdth the investigator or the Commission in such 
a proceeding. 

17. The temporary restraining order and motion for a preliminary in¬ 
junction should not have been granted. 

a. A proper showing of need has not been made as required in SEC v 
Bennett, 207 F Supp 919 (DNJ 1962). 

b. A prima facie case has not been presented by the Commission as 
required in SEC v Boren, 293 F 2nd 312 (2nd dr I960), 

c. The mere fact of a past violation has not been established as 
contemplated in SEC v General Securities 216 F Supp 350 (SD NT 1963). 

d. A "proper showing" has been defined by the United States 
Court of Appeals for the Seventh Circuit as a "justifiable basis for 
believing, derived from reasonable inquiry or other credible information, 
that such a state of facts probably existed as reasonably would lead the 
Commission to believe the defendants were engaged in violation of the 
statutes involved". Federal Trade Commission v Rhoades Pharmacal Co. 

191 F 2nd 744 747 748 (7th Cir 1951). 

There is no evidence that Midland refused a proper inspection as 
contemplated in Hecht v Bowles 321 US 321 (1944). 













Publie interest in this ease would not be affected by any alleged violations 
of tbs Met Capital Hale (*ule 15c3-l, 17 CFR 240.15c3-l in that it requires 
a broker dealer to maintain a specified amount of liquid capital while doing 
business with the investing public as in Blaise D'Antoni Associates v SEC 

I 

289 F2nd 276 , 277 (5 CA 1961)* In this instance the entity must be a broker 
dealer and must be doing business with the public, 

18. Defendant Hammarth has not wilfully aided and abetted violations 
of Section 17(a) of the Exchange Act, 15 USC 78 g(a) which provides that 
"Every national securities exchange, every member thereof, every broker or 
dealer who transacts a business through the medium of any such member, 

every registered securities association and every broker dealer registered 
pursuant to this title,..." 

This section of the Act clearly refers to registered broker dealers. 

The registration of Midland Equity Corporation was terminated by the 
effect of the SIPC cut off. See SIPC letter dated 3 October 1972 and 
transcript Public Law 91-598 December 30 1970 attached. 

The Visitation Provisions of Section 17 (a) of the Exchange Act, 15 USC 
78 g (a) (Ref page 3 Memoranda of Law 73 Civil Action File No 2617 (LTC) 
provide for reasonable periodic, special or other examinations. 

Even if Midland's Registration continued in effect, the provisions 
of reasonableness should have produced some assurance on the part of the 
representatives of the Commission that no conflict existed, there were no 
penalties involved and some evidence that Midland's registration continued 
in effect. This was not the case. 











Midland Equity Corporation had lost la principle function 
through the operation of Public Law 91-598 December 30 1970 (SIPC) 1 
delivered the few remaining eecuritiea Midland then had custody of for 
customer accounts (about 10-20 accounts) along with cash balances due and withdrew 
the remaining liquid assets from the Corporation. ' 

20. In that lldland Equity Corporation ms no longer capable of per¬ 
forming in its principle area of operation, had no assets and indeed had 
become a mere liability for its stockholders, I sought to liquidate the 
remaining assets as best I could on behalf of the stockholders. I accomplished 
this on 15 February 1973 and resigned ny position as officer and director after 
the transfer had been accomplished. 

21. I am not now, nor have I been since 15 February 1973 an employee, 
director or principle of kidignd Equity Corporation. 

22. I have no access to or control over the books and records mentioned 
in paragraph 10 73 Civil Action File No 2617 (LPG). 

23. That in the period in question as substantiated above Midland Equity 
Corporation was prohibited from engaging in business as a broker or dealer 

by the provisions of Public Law 91 598 Dec 30 1970 (SIP?). See Exhibits 1 and 2. 

2U That I, James J. Hammarth am not now and have not to my knowledge engaged 
in any of the illegal acts or practices complained of herein. 

25. That I would have permitted a lawful inspection of the documents in 
question if the Commission were to assure me of the circumstances under which 
it would be proper, the grounds for their jurisdiction and that I was not 
imperiling myself in a conflict of laws situation. 

26. That I would, if I had the documents under ny control, permit a 

lawful, properly instituted inspection of such documents at this time by 
the Commission. 















27« It is submitted that this Affidavit demonstrates that no clear basis 
for Injunctive relief has been submitted by the Commission* 

28m It is further submitted that there is no basis for any relief 
whatever due the Commission. 

29. For the reasons outlined above the defendant James J. Hammarth 
respectfully requests (demands?) that: 

a. the temporary restraining order be terminated. 

b. that a preliminary injunction pursuant to rule 65 of the Federal 
Rules of Civil Procedure should not be granted as requested by the plaintiff 
Securities and Exchange Commission. 


Sworn to before me this 
day of Jnne, 1973. 


V CJi 


r 


< u- 

notary public 

NOTA*r PUBLIC, Sim* oI Now York 
No. 60-0506130 
Qualified in W.,lch*it*r County 
Commiuion f«pir». March JO. 19 Jj 
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EXEMPTION OF CERTAIN SECURITIES FROM SECTION 15(a) 


Rule 15a-l. Exemption of Individual Notes or 
Bonds Secured by Lien on Real Estate From 
Section 15(a) 

Evidences of indebtedness secured by mortgage, 
deed or trust, or other lien upon real estate or upon 
leasehold interests therein where the entire mort¬ 
gage, deed of trust, or other lien is transferred with 
the entire evidence of indebtedness are hereby ex¬ 
empted from the operation of section 15(a) of the 
Securities Exchange Act of 1034, as amended. 

Rule 15a-2. Exemption of Certain Securities of 
Cooperative Apartment Houses From Section 
15(a) 

Shares of a corporation which represents own¬ 
ership, or entitle the holders thereof to possession 
and occupancy, of specific apartment units in prop¬ 
erty owned by such corporations and organized 


and operated on a cooperative basis are hereby 
exempted from the operation of r jction 15(a) of 
the Act, when such shares are sold by or through 
a real estate broker licensed under the laws of the 
political subdivision in which the property is 
located. 

Rule 15a-3. Exemption of Specialist’s Block 

Purchases and Sales 

Securities registered or exempt from registra¬ 
tion on a national securities exchange are hereby 
exempted from the operation of section 15(a) of 
the Act when they are bought or sold off the floor 
of such exchange in a bloc t by a specialist regis¬ 
tered in such security and the transaction involv¬ 
ing such securities has been approved by such ex¬ 
change pursuant to its rules to assist the specialist 
to maintain a fair and orderly market in such 
security on such exchange. 


REGISTRATION OF BROKERS AND DEALERS 


Rule 15bl-l. Application for Registration of 
Broker or Dealer 

An application for registration of a broker or 
dealer, pursuant to section 15(b), shall be filed on 
Form BD in accordance with the instructions con¬ 
tained therein. 

(Formerly Rule Ifib-1, renumbered. Release 84-7700, 
dated Sept. 10 , eff. 8ept. 24,1080.) 

Rule 15bl-2. Statement of Financial Condition 
To Be Filed With Application for Registra¬ 
tion as a Broker or Dealer 

(a) Every broker or dealer who files an appli¬ 
cation for registration on Form BD shall file with 
such application, in duplicate original, a state¬ 
ment of financial condition in such detail u will 
disclose the nature and amount of assets and lia¬ 
bilities and the net worth of such broker or dealer 
(securities of such broker or dealer or in which 
such broker or dealer has an interest shall be 
listed in a separate schedule and valued at the 
market) as of a date within 30 days of the d^t e on 
which such statement is filed. Attached to m^h 


statement shall be an oath or affirmation such 
statement is true and correct to the best knowledge 
and belief of the person making such oath or af¬ 
firmation. The oath or affirmation shall be made 
before a person duly authorized to administer such 
oath or affirmation. If the broker or dealer is a 
sole proprietorship, the oath or affirmation »h»ll 
be made by the proprietor; if a partnership, by a 
general partner; if a corporation, by a duly 
authorized officer. 

( b) The schedule of securities furnished as a 
part of such statement of financial condition shall 
be deemed confidential if bound separately from 
the balance of such statement, except that it shall 
be available for official use by any official or em¬ 
ployee of the United States or any State, by na¬ 
tional securities exchanges and national securities 
associations of which the person filing such state- 
ment is a member, altd by any other person to 
whom the Commission authorizes disclosure of 
such information as being in the public interest 
Nothing contained in this paragraph «*>*H be 
deemed to be in derogation of the rules of any 
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k any a mendment thereto, becomes inaccurate for 
eaj me so n , the broker or dealer shall promptly 
file an amendment on Form BD correcting each 
information. 

(•) Every amendment filed pnnaant to this 
rale ahall constitute a “report” within the meaning 
of s ect io ns 18(b), 17(a), and 82(a) of the Act. 

(AsMaisd let 10, eff. Sept 15,1064, Release 64-7480. 
Pmr<y Bale lBb-2, renumbered, Releaee 84-7700, dated 
•tot 10, eff. flcpt. 24,1066; amended paraa. (e), (b) and 
(#), Balaam 84-8817, Maj 21, eff. Sept. 1, 1068.) 

Role 15b6-L Withdrawal From Registration 

(e) Notice of withdrawal from registration as a 
broker or dealer pursue >t to section 15(b) shall 
be filed on Form BDW in accordance with the 
instructions contained therein. 

(5) Except as hereinafter provided, a notice to 
withdraw from registration filed by a broker or 
dealer pursuant to section 15(b) shall become ef¬ 
fective on the 60th day after the filing thereof with 
the Commission or within such Oerter period of 
time as the Commission may determine. If a 
rvotiee to withdraw from registration is filed with 
the Commission at any time subsequent to the 
date of the issuance of a Commission order insti¬ 
tuting proceedings pursuant to section 15(b) to 
censure, suspend, or revoke the registration of 
such broker or dealer, or if prior to the effective 
date of the notice of withdrawal the Commission 
institutes such a proceeding or a proceeding to 
impose terms or conditions upon such withdrawal, 
the notice of withdrawal shall not become effective 
except at such time and upon such terms and con¬ 
ditions as the Commission deems necessary or 
appropriate in the public interest or for the pro¬ 
tection of investors. 

(•) Every notice of withdraws! filed pursuant 
to this rule shall constitute a “report” w ithin the 
meaning of sections 15(b) end 17(a) and other 
applicable provisions of the Act 

(Itourir Bole lSb-6, renumbered. Release 84-7700, 
SeSed tout 10. eff. Sept 24, 1006. Amended Apr. 1, eff. 
Mar 2, 106t Helen ee 84-7847.) 

Rule 15b7-L Proceedings Under Sections 15(b), 

» A(f)(2) and 19(a)(3) of the Act 

(«) Whore the Communion denial or revokes 
the registration of a broker or dealer pursuant 
to section 15(b) of the Act or suspends or exp. 
n memb e r of a national securities association or 


national securities exchange pursuant to section 
15A(!)(2) or section 19(a)(8) of the Act, the 
Commission may determine and announce for pur¬ 
poses of section ISA (b) (4) of the Act whether any 
person associated with the member, broker or 
dealer was a cause of the imposition of such sanc¬ 
tion ; such determination may be made whether or 
not the member, broker or dealer admits the vio¬ 
lation or consents to the imposition of the sanction. 
In such proceedings the Commission may also 
make such findings with respect to violation by as¬ 
sociates of the member, broker or dealer, as may be 
relevant to the question of causation for purposes 
of section 15A (b)(4) or to the issues under sec¬ 
tions 15(b), 15A(Z) (2) or 19(a) (8). 

(5) In proceedings under sections 15(b), 15A 
(!) (2) or 19(a) (8) of the Act, the Commission 
will give appropriate notice and opportunity for 
hearing to the member, broker or dealer concerned 
and to any person associated with him whose in¬ 
terests may be affected by the proceedings. The 
member, broker or dealer will be named in the 
caption of the preceding and shall be H woman 
a party of record. An associated person who may 
be aggrieved will not ordinarily be named in the 
capt'on of the proceeding but shall be entitled to 
participate as a party. If he participates gen¬ 
erally in the proceeding or files a notice of appear¬ 
ance, he shall be deemed a party of record and 
will be give notices of inter mediate developments 
in the proceeding. In any event he may inform 
himself of such developments by attendance at the 
hearings or examination of the record (whether 
the proceedings be public or private) or by ar¬ 
rangement with a party of record, so that he can 
determine whether he desires to be heard at any 
time. Rule 9 of the Rules of Practice, other th«.n 
paragraphs (a) and (b) thereof, shall not apply to 
proceedings under this rule. 

(o) Tbe terms “associated person” and “person 
associated” an used in this rule shall mean a person 
associated with a member, broker or dealer in any 
of the capacities specified in sections 15(b) and 
15A(b) (4) of the Act 

(d) Unless the Commission otherwise dire. *, 
paragraphs (a), ( b ) and (o) of this rule shall a} • 
ply only to proceedings instituted prior to August 
20,1964. The terms “associated person” and “per¬ 
son associated” referred to in paragraph (<?) shall 
mean a person associated with a member, broker 
or dealer in any of the capacities specified in sec- 



80 

to 




























554 


PUBLIC LAW 9L598-*)EC.^1970 




I »J **•«, IOTSi 
U St*t. ST4. 

1 «J Sl*l. Itll 
I] Mat. «»J. 

1 If CSC 7S*-I. 

•a. 


y 


HW Stm. 


SEC. 9. FUNCTIONS or Sn!.P.REr,ULATOnyonCAJnZATIONS. 

(a) Coi 

act as collection 
all members 

the examining authority, awl iiiciiiIkts oi win; who arc tint memW. 
of any self-regulatory organization shall ninko payment dintl t*. 
SU’d. An examining authority shall be obligated to remit to SIl’P 
ass?*uni;nts made nmlcr section -l only to the extent that payments of 
sncli assessment* are received hv such examining authority. 

(b) Immunity—N o self-regulatory organization shall 



lane i 


mt 


(b) IMS! ....... . .. 

liability to any person for any action taken or omitted in good fad, 
pursuant to sect ion . r >(a) (I). _ » 

(c) lx mixtions.- The •elf-regulatory organizat ion of whirl * 
niemlier of SI PC’ is a member shall inspect or examine such lurin'* r 
for compliance with applicable financial responsibility rules, ev |.t 
tluit if a member of SI l’C is u member of more than one self-regulat»n 
organiz: tion, SI PC shall designate one of such sclf-regidalorv ori'smi 
zntious to inspect or examine such member of SIPC* for coinpt.a.t-r 
with applicable financial responsibility rules. Such ft-lf-rcgiilatirt 
organization shall he si Inefcd by SI Pd on the basis of regulatory pm- 
ceouivs employed, availability of stall, convenience of location, Mi l 
such other factors as SI Pi’ may consider appropriate for llie pmtn-. 
tion of cu.-iumers of its member*. 

v.roiiis.—Tliercshall be filed with SIPC by the self-regulatory 
orgunizrtions such reports of inspections or examinations of the iimii 
U* rs of 5111*0 (or copies thereof) us may he designated by SI PC by 
bylaw or rule. 

(c) C'oxsLi.TATiojf.—SIl’O slinll consult and cooperate with the 
aelf-rcgi.latory organizations toward the end: 

(1) tlmt there may 1« developed and enrried into effect pn> 
cedurcs rcnsnnnhly designed to detect approaching financial 
difficulty up'*!', the. part of any mcnilicr of SIPC; 

(2) that, as nearly as may lie practicable, examinations ts 
ns.'eilain whether members of SIPC are in compliance with «| ph- 
cable financial responsibility rides will be conducted by the pit 


ry organizations under appropriate standards at 
toiurthmf nnd scope) and reports of mi-h examinations will, wnef* 


regulatory or; 


appropriate, la* standard in form: and 

(.1) that, ns frequently as may lie practicable under the cimim- 
stances,each iiieinwyof SIPC will tile financial information inl¬ 
and lie examined by, the sglf-renulatory organization whan 
the examining authority for such member. . .. . 

(f) Fjnanciai. Condition ok Mk. mucus. —Notwithstanding the linj ’ 
tations contained in sections lf»A and It) of the 1031 Ad and 
limiting its powers under tluuc or otlier factions of tlie 193* Act,I 
Comtnis. ion may by such rules or regulations as it determine* to^ 
necessary «r appropriate ill the public interest and to effectuate t- 
purposes of this Art— _ •. 

(1) require any self-regulatory organization to adopt. nn . v fl H T, 
lieu alteration of or supplement to its rules, practices, n . n( * ?pj . 
cedurcs with respect to the frequency and seopc of inspection! *--j 
examinations relating to the financial condition of iiicmhi!' 
such self-regulatory organization mid the selection and qu-1 • 
tion.of examiners; ., 
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(8) require any self.regulatory orgnnl*ation to inspect or 
examino any members of such self-regulatory organisation in rela- 
tion to the financial condition of such members. In the case of a 
broker or denier who is n member of more tlmu ono aclf-regulntory 
organisation the (Commission, to the extent practicable, shall avoid 
requiring duplication of examinations, inspections, and reports. • 


JEC. 19- I r;ITliI> ACTS, 

(a) Kah.imif. To Pav A 


(a) Kaiuw To Par Asskssmunt, ctc.-I f a member cf STPC 
tail foil to Hie any report or information required pu rsuant to th is 
Aft, or shall fail tojiqy when duo nil or any part of an assessment 
matte upoiFSfich lui'inber pursuant to this Act, and such failure shall 
r .5t have hi en cured, by the tiling of such report or information or by 
•hr making of such payment, together with interest thereon, A’Jtliin- 
todays after r ci-ei|.LltfJ*uclLl uejnh'’r of written not ire of snohTnTiimC 
jlvciijbV or on 1qeluuf ofSjl V*. it jslllfllkc .u nlawfnlTor sueii meinher. 
miles-, s pecili e ally mit homed by the Commission. to en>'a<.e in husin*>i 
uTTir.il.7r dr diThuT lTV^ b: :.Tnr.:r^rr.*^-r- e =• * 


■ >L - ,w. s'"' 11 nienilmriTenies niithe lines ull or any 

|*rt ,, r'the uinoimt specified in such notice, he may after payment of 
ilie full amount so s|Mvi(icd commence an action against SI 1*0 in tho 
*|i|.n.prmte United States district court to recover the amount ho 
.bilk*.* owing. 

(b) K.viiaiiixu ik Ilusixias Anxn Appoints: ent or Tnusrr.K.— It 
•hall Iks unlawful for uny broker or dealer for whom a trustee lies been 
q>| jointed iiursnnnt to this Act to engage thereafter in business ns a 
,*.° r dealer, unless tho Commission otherwise determines in tho 
pnhlie interest. I ho Commission may by order bar or suspend for any 
|wruxl, any oflicer, director, general partner, owner of 10 per centum 
or aiore of the voting securities, or controlling person of any broker 
or dealer »or whom a trustee has been appointed pursuant to this Act 
nin being or becoming associated with u broker or dealer, if nfl-r 

ffibU J* n .° i' CC “ ntl 0 l , l ,0 ‘M'"ity for hearing, the Commission shall 
wui"me such bar or suspension to bo in the public interest. 

i Etc;., or Assirra ok 8IP(\—Whoever deals un- 

yi ' fe S?5“‘‘l w l ,lfu,, /.. convcrU to »»■ own use 


or In 11 .,. . * u, v, "Oiiuny converts io jus _ 

inc use of another, or cnibe/.zlc.i any of tho moneys, tecuritics or 

« mS? ■- •>»" " iSS 


. --- ' - - v, WO IIIIV.U 

not nioro than livo yen re or both. 

**** I*-MISCELLANEOUS PROVISIONS. 

•VuLm‘m* 0 i 1 ov Kutwrs.—Any notice, report, or other 

P^iel£i!iSi«n!! , | bf, Si , tfl" ua ? t 5? t,lis A ct 8,ml1 !>c nrailnhlo for 
fettosire 1 1nren/ i'L^! f I Ji Cor , t !° p omn,,ss |on shall determine that 
todr'i 0 13 ”?* m ,I,n l ,ul >lic interest. Noth ng herein shall act 

“••lillllioils lHSri«k C 2!" ,r . ?*“ linV '."” V' n " , “ li0 " O' " IlMKtal 

ff «4d, Inldv *ii I^n 111 °. r r c,nt , cd waMew under the rules 

m f»nnatU y whS, tu p* “ denied any document or 

'.>? b. n» *** 
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15 § 78a 

Nat* 17 

price*. ut Commission m lihfatl of 
contemplated stabilisation transection*, 
•ecnrltle* ut »x change Commission t. 
Otis A Co.. D.C.Ohte Utt 1* W Japp. 100. 

Commlnsten wu eatltted to Injunction 
te icatiala Oaalar from aalag lnetra- 
aMatallUaa at Interstate commerce for 
aale of aocarltlce without disclosing facte 
la Tleratlea of aabaectloa (a) (S) of aee- 
Uoa TTq of tbla title, when erlOeaco 
•bowed that dealer bad aold block af stock 
wltboat diacloalog te caetomara agreo- 
aaeat with dealer'* eeadora whereby IT,. 
000 oat of 00.000 aliareo were to be with- 
belt from market for 00-dap period. Id. 


10. -Cleoa htado 

Alleged rlolatlon of tbla chapter bp 
corporate plaintiff did aot call for ap¬ 
plication of clean hand* doctrine a gal net 
lajenctlve relief when la aap event In- 
dlvldaal pialatiffa war* not gulltp of 
wroagdolag and wbero allowanco of aack 
dofaaao would laava stock'- ,t ere of aao 
corporation unprotected aa aralaat al- 
legad misleading bp both other cor¬ 
poral Iona engaged la proxy coataat. lla- 
lea Par. *. Co. ▼. Chicago * N. W. Bp. 
Co.. II.C.III.1MI. 230 P.Oupp. 400. 


10. -Violation af 

Stockholder, having baea axplldtlp 
warned bp Commission aot te send other 
stockholders a parti enter letter roatelulag 
misleading statements concerning opera¬ 
tions of register*.' holding compear, could 
aot escape UnbL'ty for violating In¬ 
junction against pa' Hcatloo of each state- 
■oats oa groan 1 tta: rloUtlon was la- 
ducod bp Co m m i ssion la that Commission 
bad aot objected to same statements, eg. 
eopt the words “la mp opinion", contained 
l» * previous letter and gaoled words, 
were inserted at suggestion of Commis¬ 
sion's staff. Socurities and Bxebaage 
Commission V. Okie, CCA. NY.1843, UT 
P.M M3. ltd A.L.K. 10U. 

Where mlnerltp stockholder’s letter stat¬ 
ed that he desired to bring a bo at the 
removal of eight named directors but was 
aUeet regarding ninth director although 
the ninth director had stated that be 
woold refuse to serve on the board with 
the minority sto ckhol d er , the failure ef 
the letter te dleeloee the pros sot Intention 
of the ninth dimeter did net eeoatltati vt 
elation of Interlocutory lajaactlea re¬ 
straining publication of falsa and mislead- 


Ch. 2B 

plaintiff’s bnalaaas from acts ef defend- 
ante folly within scope and coarse of 
earrylng out thalr offlelal duties la 1*. 
veetlgatlag plaintiff’s basin am. Holmm 
v. sddp, C-a.KC.iato, mi r.u «tt, a*. 

tlorarl dented M g.Ct. UB, MB H.B. am 
u L.MJtd It*, robeerlag dented *0 g.Ct 
•u. an u.a. ms, u ljmjm * 78 . 

Wham drawings of automobile and Ur* 
which plaintiffs were developing were 
shown only to Commlaalon and engi¬ 
neers aot advene to pialatiffa’ Interests 
•ad quallded to give expert opinion la 
action against plaintiff* pertaining to 
plaintiffs' aala of stock, plaintiffs war* 
aot entitled te recover from Cennals- 
■lea a* agents on ground of unlawful 
laterfercnco by disclosure of coaddeatitl 
Information. Id. 

Although wife of director of iavaatmeat 
company was not director or officer ef 
company at time of trial, but violations 
ef Securities Kxchange Act of 1*31, am- 
tloa T7a at aeq. of tbla title, tbla chapter, 
and Investment Company Act of 1M0, 
secUoa 80a-1 ot aeq. of thla title, had ac- 
currod. and It aceiaed res so-table that 
wife would again bocomo director of a 
registered Investment company, director, 
his urtf*. Investment company and anoth¬ 
er corporation with substantially same 
officers and d'rectora •• lavoatmont com¬ 
pany would bo enjoins! front farther vi¬ 
olations. Securities aad Exchange Com¬ 
mission v. Midland Basic, Inc., D.C.S.H. 
1*08. 383 ff-Supp. *0*. 

*1- Contempt 

Sto ck holder’s admission that corpora¬ 
tion did not In fact lose money la operat¬ 
ing certain subsidiaries, except la mass 
that capital could be Invested more profit- 
ably el saw bore, ostabllabed that hie opia¬ 
tes oxpresaed la letters to other stock¬ 
holders that such operations resulted la 
substantial loaaes to corporation was 
groundtare so as to warrant adtudgiag 
him gulltp of contempt for vie' log In¬ 
junction against publication of .Ire aad 
misleading statements Socut.tlae aad 
Exchange Commission v. Okln, C.C.A.K.f 
IMS. 1ST FJd M3. 143 A.L.K. 101*. 

The capitalisation of part of Commls- 
•ten’a order In quoting it la stockholder s 
letter te other stockholders of registered 
bolding company was not so misleading 
aa te warrant holding stockholder guilty 
of contempt far violating lajuacttea 
ngalaat publication ef falsa er mlsioagirf 
statements. It 


Je»M net be maintained against **• ffnrgtag ef 
ef . Cem ml s alon and lie era- A 
r' damage qJMg.dlp reuniting te tempt |yg 

. W; 


•djuagpd guilty ef ere- 
Injunction agnlM* 


•'-aA-dt’ ’A. - k*- ■ i .hj 














' cfc. 2 B securities exchanges 15 § 78u 

r Nolt 30 

pabBcatloa *f felM or mlslcadloc atoto- reasonably con.l.tent with underwriter's 
nwmU aheald bo permitted to part* him- Inquiries to attorney a* to whether *..ie 
•' **«““* • '** * «ock- ape,net corpora"™*^ o^,*** 

boUtera to whom letter containing fa loo or riled, aa with a uallr aeekm. tT • * " 
ml. loading atetement waa aent and mall- rum* of aueh ault. SoeuritteL ‘LdltT 
•« » r* •♦ookh.ldora a coercion of .hang, Commit. e.TJSSE ^ D C 
^teamnt la a form to bo approred b, IMS. do F.Supp. 226. «|£l itatonad ita 
reart. or by drpoelUn* with court aaeari- F.2d 08L ,ail **«d 1M 

tr for coat of eorrectloa to bo made by 

Co it m leal on. Bocaritlaa and Exchange *7. Discretion of eo.rt 
Commlaalon ». Okln. C.C.A.N.T.10I3, 127 . 

F.2d 8*2. 1*8 A.L.n. 1018. ... #f * ,r » u “ ln *ry InJuoc-.jn t»- 

at-alnm* riolatlona of registration and 
«. -Floe aeetlona 77o. 77q and 78J of thla title by 


SECURITIES EXCHANGES 


Denial of preliminary InJonc-.ja re¬ 
straining riolatlona of registration and 
aeetlona 77e, 77q and 78J of thla title by 
employee of hrokarafa firm who had left 
etock hrokera*c huelneaa waa not ahuae of 


—I-.7 —* w ■w* uroKcracc uuaincaa waa nnt at..... on# 

tempt for aendta* letlera eontalnln* falao diacretlon. Securities and Exchange Com- 
or mialeaitin* atatementa to approximate- mlaelon r. Feareon C AOkl 1870 am r m 

ly 1000 other etockboldora waa Improperly U38. t-.AOkl.1870, 428 P.2d 

required to pay a fine la the amount of 

eetlmated coat of printla* end mallla* ,!* prow<lln e t® enjoin riolatlona of 
100.000 coplea of order and explanatory ■*<™rltiee leglalatlon and to ap- 

etatement, though reaerred the right to polnt * r * c * ly «r for corimrat* defendant*, 

apply for remlaaioa of eo much of tin* aa relating to requiring defendant* 

ehouid exceed aipcnae of required print- 10 • u * nd » “Ight acaaloa and refualn* to 
la* and mailing. Becuiltloa and Bxchaoga * r,nt * ,u * ot *be taking orar hy the ap- 
Cummlaalon r. Okln. C.C.AN.T.1043, 127 rK> nle ' 1 reeeirer were entirely within trial 
P.2d 802. 148 AL.R. 1018. Judge 1 * diacretlon. Loa Angela* Truat 

Deed A Uortg. Exchange r. Securities and 
84. ■ aua a dlea of dealer Bxchaoga Commlaalon. Cjl.Cal.1800, 28S 

The rmtmdy of Mcurltlm dealer ctelmln, JSJVS ^iSTiu ,0#B ’ 

that axamlnor for Commlaalon waa m.-*- D-Bd.2d 241. 

lag uaroaaonablo demand* for dealer - ** - 
record* toy In reform* compliance with ** ,rlpl ,f ‘•“‘■•■r 

unlawful demanda, and compliance with Denial to defendant* of coplea of teatl- 
demanda could bo erforced only by appli- mon T flven by them during Inreatlgatlon 
cation to dlatrlct court under thla (action “"led on upon Inatructleoa from Corn- 
authorising proceeding. Guaranty Under- by on* of it* repraaantatlrea waa 

writer* t. Johuaon, C.C.AFla.1843, 123 F. not 4 *PrlraUon of do* proceaa. and If n 
14 **■ defendant con*idered that anawerlng 

_ _ qoeatlona while fortifying violated hi* 


•A Materiality of qoeatlona 

Qutetlon* directed to wltncaa at la 


conatltutloual right. It waa Incumbent 
upon him at the time to aaaort hla prlvl- 
lege. Securltlaa and Exchange Con,ml.- 


vast! gallon directed by formal order of *!**■ t £° UriU “ * od E,cb,r ‘-'' Commie- 
Commlaalon „ deterrnm. wChar t^nrn “ 0 “ * ^ D CK T1BMl “ ^ Supp. 1*4. 

f *W«h k ^teSnt ri w„ , “h^wJ f .«? ” Disqualification of Judge 
M nnd bona flda or Sctltloas war* ma- Io * ctloB *• roatrnln oerporate defend 
terlnl to Inquiry and Inquiry wa* with- * nt * from yl ®l8tla* federal a«curitie* l.-g- 
«f Commlaalon. U. 8. T. Button. l* U 5 lon *“ 4 *° ‘PPOlut a receiver for do- 
*—. ,D .’ C 1? 884, 224 r -*upp. 482. certiorari l*" 4 *" 1 *' * ,,ld * ylt * by defendant* with 


n „ _ " " —u. a r. Batten. . .-■ receiver lor oe- 

■CjD-Cjl884. 22* r.Bupp. 482. carUorarl '*" d *" Ul by dafendante with 

■ S.Ct. 888. 888 U.S. 812. 13 L.*d. r V p * ct *• trial court 1 * action* did not dls- 
T 1 denied 83 S.Ct. 1887. 381 •"* b b ‘ M “ "ould require Judge to 

930. 14 I..Kd.2d 088. dlaquallfy hlmaelf. Lo* Angelea Trj»t 

P** 4 * Mort*. Exchange t. Securltlaa and 
“■ PrleUogod eetemunlaatlona ,** Commlwlou. C.ACal.1880. 283 

li nrnramiii.! a *, **rtlorari d«nl«d 81 S.Ct. 1006. 

gcUa.^T** * Co ““ 1 “ 1 <>n lnvaatl- W U.S. 818, 8 L.Ed.2d 241. 

S«riw “““ 0 ,toeb offering by corpora- 
- tulrw* .t**. ^ t ” ct wlU andarwrlter re- 88. durtedictten 

***£ „ r#d ”“ «- 1 ’* 4 *>« 4 JurUdicttea. on duo 

Pi1m4 tidi ibovlif a# a.. . . proctti srouadt, U aatartaia rtiiitrtau' 

.oMtr. cutlu’n Vu^n^pr^?,.‘'T 

’. !^ >tU r »*f frem Immunity waa Mt^d!^ Wk * *** Participated la 

. r 185 


i ti 









N.u 9 ^ securities 

which It waa allcacd that aalaamaa cm- 
Plarad by broken had improperly handled 
cunlemcra accoant pnaented no facta In 

r b, / ,f, ' UTit «• «haw that they 
krted la nod faith by taking precaution- 
ary nicaaurra to prereat Injury auffered. 
It waa preaumed for purpoaa of dacldlna 
their motion to dlamlaa or. la tho alteraa- 
tlre, for a u mm ary judgment that regulre- 

h f “ tota- tb,r woal * “enly 

JmT’m w i '*“* T - " •‘•Oh. ti er,. 
«dG. 238 F.Supp. 724 . 

M. Brldeaoe 

Brideaca aaatalned finding that ade- 
quaU Internal auperrlaioa by brokeraga 
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firm weald hare prevented loan to cu„.^ 
or anting from repreoenutlre'a eoa*m^ 
•f two particular laauoa of cuatom*^.^’ 

carltlea to repreaentotlra'a o*n 
through fraud and dr. It Hrelit . „ 
1302. Upb * m * C#- ‘ C - A -Cal l»70. J*- 

lie FlNdiSII 

Findlay of dlatrlct court that drfr >4 , , 
brokerage firm repreaentotlro being 
by cuatomar for damayoa arlalay ' 
the handling of her account did not fraai* 
!?“* < * lr, 7 «P“la be ale coo„d‘^. 
which would hare Indicated amouat J 
trading actually going on waa not c |tl, 
erroneous. Hecht r. llarrla. Upham 
CA.Cel.MTO, 480 F.2d 1802. * C " 


S 78u. Investigations; Injunctions and prosecution of of 
fenses 

tio ( „Va?H < ^Tr iMi0n m,y ’ in 1U d,Bcreti °". ma ke such invest^. 

Commission shall determine, as to all thp fnrtm fin r) • .** ™ 

SttZT"? be investigated. The Commitsfo”“uMtlTr! 

,„ d t ' on ;. to t pub,i,h information concerning any such ri<v 
wh eh it ^.v ^ ' “ ny faCta> conditlon *. Practices, or matUri 

£E£ffi.^rT B 7 * pr r r 10 aid in the enforcement of 
: r = a 1 h chaptcr> in the P™"^* Of rules and regii- 
; a ‘ ,0 " a thcrcu " dor - or securing information to serve a. a ball 

wLKSSSSSr ,e,r,,,,ation conccrn,n ' the ««* <* 

JSJZSSFT ? “ ny ,UCh investi <f ati on. or any other pr* 
S^r d«S.toJ h u P ! Cr ’ ° ny member 0t the Commission or any 
ma iol. L y U is empowered to administer oaths and affir- 

e T’ C °, mpCl thcir sffemisnee, take evidence, 
memoranda or nth uctl0 " ot * n y books, papera, correspondence, 
or material to ttU , 'T ’ ^ Ch the Commi s«ion deems relevs..: 
pJoTction o^l* 1 T ,ry * ? uch sffendance of witnesae. 'and the 

the United ^ ™ y * required from any place to 

the United SUtes or any State at any designated place of hearing. 

to I JI 0 [hl°r Uma f y , by ' ° r refusal to obey « aubpena issued 
the uLETsLl? may invoke the »i<i of any court of 

Uon^^J^* Tl ^ Jurisdiction of which auch invest^- i 
P ^ dg la , “ rried °“' or where such person resides of 

jTSTt J? attendan “ “ d te.timonr * 

a sd ““ production of books, papers, correspondence, men¬ 
ds, and other records. And such court may issue an ordsr re- 
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immissioh 


qafring »uch person to appear before the Commissioh v 
officer designated by the Commission, there to product 
so ordered, or to give testimony touching the matter under 
ti.<n or in question; and any failure 16 obey such order of the 
may be punished by such court as a contempt thereof. All prov 
any such case may be served in the judicial district whereof suca 
;<r*on is an inhabitant or wherever he may be found. Any person 
who shall, without just cause, fail or refuse to attend and testify or 
,o answer any lawful inquiry or to produce books, papers, correspond- 
. nre, memoranda, and other records, if in his power so to do, in obedi¬ 
ence to the subpena of the Commission, shall be guilty of a misde- 

T an £ non ’ T", C ° nViCti0n> aha11 be 8ub j«t to a fine of not more 
than ?1,°°0 or to imprisonment for a term of not more than one year 
•>r both. ' ' 


U\) Repealed. Pub.L. 91-452, Title II, § 212. Oct. 15. 1970. 84 Stat. 

• e*V« 

Q> Whenever it shall appear to the Commission that any person 
.s engaged or about to engage in any acts or practices which consti 
""‘•.or will constitute a violation of the provision, of thi. ch.pS 
“ f "mi ° r retfuIation thereunder, it may in its discretion b£ 

• J " th ! pr ? cr di8trict eourt ot the United States or the Uni* 

.d States courts of any Territory or other place subject to the iu 
f action of the United States, to enjoin such act. or Sac ti c« and 
upon a proper showing a jiermanent or temporary injunction or re- 

nny transmi^su ^ With ° Ut b ° nd ' Tho ^^mission 

•r pmcticeSL ^i ah *J! be aVailable con ccrning such act. 

‘ " 10 the Attorney General, who may, in his discretion, in- 
the necessary criminal proceedings under this chapter. 

Ln7tid U SuL aP Srtte n Tr 0f * t i%? 0mmi “ i0n the di8trict court » of the 
place Un ,‘, d Stat * 8 courts of *"y Territory or other 

Jurisdiction to J , dlCt i° n ° f the Unitcd states, shall also have 
comply With th„ , w f ltj ot . man damus commanding any person to 

«Mon mda^n P ri 0 "' ^ cbapter ° r any order •* the Com- 

Uined in . „ , . pu ” uance thereof or with any undertaking con- 

•ectien 78o of if, uue“ Btatement M P rovided ^section (d) of 

Stat. 137 a C 4 ° 4, ^ 2 *’ 48 ® tat ‘ ®®®> 27, 1936, c. 4C2 8 7 49 

l£(b 7 e SUt 6 99i %! 04 ; o 49 Stat - 1921 * ** 2*. 1948, c. 646 


Historical Koto 


non 

m TU. word. -th. district 

Z £'*««'•.! sST-nte T£,° r V > ,\ U l‘ Ud ,UU * f « Strict 


- -....vwtMg ttMtnn COUIT or 

tbs Ualtsd States** la subssc. (t) sad “dis¬ 
trict courts of tbs Ualtsd Ststss" la 
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15 S 78Hi 

(b) Immuni ty.-—No self-regulatofy oixani»*tl6n shall have 
liability to any person for.any action taken or omitted in good 1 
pursuant to section 78eee(a) (1) of this title. ,» t 

(c) Inspections.—The self-regulatory organization of whic 
member of SIPC is a member shall inspect or examine such mei 
for compliance with applicable financial responsibility rules, a 
that if a member of SIPC is a member of more than one self-regula 
organization, SIPC shall deaignate one of such self-regulatory or| 
rations to inspect or examine such member of SIPC for compli 
with applicable financial responsibility rules. Such self-regula 
organization shall be selected by SIPC on the basis of regulatory 
cedures employed, availability of staff, convenience of location, 
such other factors as SIPC may consider appropriate for the pr 
tion of customers of its members. 

(d) Reports.—There shall be filed with SIPC by the self-rei 
tory organizations such reports of inspections or examinations o: 
members of SIPC (or copies thereof) as may be designated by 2 
by bylaw or rule. 

(e) Consultation.—SIPC shall consult and cooperate with the 
regulatory organizations toward 'die end: 

(1) that there may be developed and carried into effect 
cedurea reasonably designed to detect approaching financial i 
cutty upon the part of any member of SIPC; 

(2) that, as nearly as may be practicable, examinations t 
certain whether members of SIPC are in compliance with i 
cable financial responsibility rules will be conducted by the 
regulatory organizations under appropriate standards (both 
method and scope) and reports of such examinations will, > 
appropriate, be standard in form; and 

(3) that, as frequently as may Is practicable under thi 
cuinstances, each member of SIPC v *11 file financial inform 
with, and be examined by, the self-re yulatory organization 1 
ia the examining authority for such member. 



(f) Financial condition of members.—Notwithstanding the li 
tiona contained in sections ISA and 19 of the 1934 Act and wi 
limiting ita powers under those or other sections of £he 1934. Ac 
Commission may by such rules or regulations as it determines 
necessary or appropriate in the public interest and to effectua 
purposes of this chapter— 

(1) require any self-regulatory organization to adopt any 
fied alteration of or supplement to its rules, practices; am 
cedures with resood to' the frequency and scope of lnspectio; 
examinations relating to the financial condition .Of memb 
such- self-regulatory .organization and the selection and gua 
tion of examiners;-,- . -* * ~ 


,. -j . 


3?g. 


#*. 4. • •» *i’•■eu'.' 


^ 1 • i- 

% ,<f ■ la ' U..1.V 
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££ . it) require any self-regulatory organization to furniah SIPC 

and the Commission with reports and records or copies thereof ' 
‘ relating to the financial condition of members of such self-regula- 
tory organization; and 

■#i 0 

\ r (3) require any self-regulatory organization to inspect or ex* 
amine any'members of such self-regulatory organization in rela- 
** ’ tion to the financial condition of such members. In the case of a 
broker or dealer who is a member of more than one self-regulatory 
organisation the Commission, to the extent practicable, shall avoid 
requiring duplication of examinations, inspections, and reports, i 
fub.L. 91-698, § 9, Dec. 30,1970,84 Stat 1664, 


Section* SA anil 19 of the 1934 Act, 
rofomd U la oubooe. (f), an elaaaUUd to 
sections TSo-S sad 78s of this title. 

LoflslatlTO Blstavy. for leflsUtlrs his¬ 
tory sad purpose of Pab.L. 91-408, see 
1970 US.Cods Co as. and Adm.Kews, p. 
8354. 


■ if -la Teat. The 1984 Act, re- 

pried to la eubeee. (f), as mean lag the 
IsearlUea Zzchange Act of UM (which Is 
[ a r - 1 "—4 to section 78a at seq. of this tl- 
Ur), see section TSbbb of this title sad 
sots under such section. 


9 75jjj. Prohibited acts 

(a) Failure to pay assessment, etc.—If a member of SIPC shall 
fail to file any report or information required pursuant to this chap¬ 
ter, or shall fall to pay when due all or any part of an assessment 
nude upon such member pursuant to this chapter, and such failure 
shall not have been cured, by the filing of such report or information 
or by the making of such payment, together with interest thereon, 
within five days after receipt by such member of written notice of 
such failure given by or on behalf of SIPC, it shall be unlawful for 
such member, unless specifically authorized by the Commission, to en¬ 
cage in business as a broker or dealer. If such member denies that, 
he owes all or any part of the amount specified in such notice, he may 
efter payment of the full amount so specified commence an action 
against SIPC in the appropriate United States district court to recover 
the amount he denies owing. 

(b) Engaging in business after appointment of trustee.—It shall 
bs unlawful for any broker or dealer for whom a trustee has been ap¬ 
pointed pursuant to this chapter to engage thereafter in business as a 
broker or dealer, unless the Commission otherwise determines in the 
Public interest. The Commission may by order bar or suspend for any 
PWiod,' ’any officer, director, general partner, owner of 10 per centum 
°r more of the voting securities, or controlling person of any broker 
or dealer for whom a trustee has been appointed pursuant .to this chap- 
% • from being or becoming associated with a broker or dealer, if 
war appropriate notice and opportunity for hearing, the Commis- 
WipJjall determine such bar. or suspension to be in the public interest. 

-•* s..' 323 . - 








January 31, 1973 


Midland Equity Corporation 

160 Broadway 

New York, Htw York 10038 




Attn: Mr, James Joseph Hammarth, President 

• v . . f ... • • . • • , .. • ••• r: 

Dear Mr. Haaaarth: . 1 J. ’ • • , v* ■ “ . 

9 * * * •*• •»'••• . .4 • * 

The purpose of this letter is to renew this office*a demand 
for access to the books and records of Midland Equity Corporation. 

** ucsinna is rondo pursuant to inspection power granted to 
staff members of the Securities and Exchange Commission by the 
federal securities laws. . 

You are hereby advised that serious consequences can and will 
flow from your further refusal to cooperate with this office. 

Tho attorney assigned to this matter is Michael T. Crcgg (264-1622) 


; • Very truly yours, 


x 


WII.IIAM D. KORAN 

Acting Regional Administrator 




cc.: 

James Joseph ITanmarth 
52 Clark Street 
Brooklyn, Hew York 11201 


Thorons R. Beirne 
Chief Attorney, Br. £3 
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ftitution or laws of the state.* He rule* o? practice 

S, in.«« ot hi. den; tap»P> th* honor 

in order unncceaanly “*£" 0M c ’ ( Profe «onal Ethic, of the Amen- 

£ " -stfsrai 

* - -— 

gg if cast in statutory form. 4 

,worn to act *“ S"* * dutieI wh ich he owe. to hi* client; h» 


SuTit whenever justice would otherwUe be ^ n ol the court 

^client conflict with th<~ he owe. to^he pubhc u *«otoca He 

*1 tEtfLm » —pUon „*»*<■— 

do io. u 

16. Necesrity that litigant appear by not make Aat ^hod 

The right of a litigant to appear^ “ ion u in his own proper 

>”^0*1. n», 

^ -- __188 Wi» 277, 206 


|miiifaUrnr SI ALR UBS. 

t* U tb* (pedal duly and (blind* °f 
nmhr— od the bar to protect the food name 
STthT court, agate* m-touidedand “fy 
rented illidu. Ri Breen, 30 Nn lo , 

P 997. 

g. Could v State, W Fla 662, 127 So 309, 

117,99 A 743. 

«. Re Rothman, 12 NJ 521. 97 A2d 621. 

*9ALR2d 1032. _ .... 


9 ALRM 10**- _ AModation to obtem lor HU client (ometl 

For »■<«. of American Bar Allocation, entitled to. 1 

■ *.7* M Du.e »«* Document 91. 277. 206 NW 


S. Bermrn v Conkley. 243 ******?? 

MlwXidia 

, ■ —- * Coektey. 243 Mam 948. 1*9 
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10. Langen v Borkowtki, 188 WU 277, 208 
NW 181,43 ALR 622. 

srssaMs:rrSKSS 
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12 An ^uorne'y £~*t *»<« ~ 

mi*ht have a tendency either 

JTfSutrate the administration <d .u*tica or 
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appear only by attorney. 1 * But it has been held that a party to a civil action 
appearing pro sc is not entitled, as a matter of right, to be represented by counsel 
at thfc same time.* 4 And a layman who appears by counsel has no nght to per- 
■— tonally conduct, or assist counsel in conducting, the litigation. 

Where the litigant is an attorney, some courts have permitted him to par¬ 
ticipate in a trial even though he is represented by other counsel • Others, 
however, have refused to permit an attorney-litigant to assist his trial counsel. 

] 7. Integrated bar. 

Many jurisdictions have organized the lawyers of the state into an integrated 
bar. This means that all practicing attorneys in the state are required to be 
members of the state bar, that they arc subject to the rules of the bar, includ¬ 
ing provisions for the payment of an annual fee to administer the purposes _ 
of the integrated bar, and that they are required to adhere to a code of ethics 
and are subject to disciplinary proceedings for infractions of the code. 
Whether created by or pursuant to statutes or by court rules, integrated ban 
have common characteristics of being organized by or under the direction of the _ 
state, and of being under its direct control; and in effect such ban are gov¬ 
ernmental bodies. 1 * In some cases, the creation of an integrated bar has re¬ 
sulted directly** or indirectly from legislation.* In other instances, the inte¬ 
grated bar has resulted from the adoption of rules by the supreme court of the 
state* • 



IS. Osborn v Bank of United State*, supra. 

14. Brasler v Jeary (CAS Neb) 256 F2d 
474, 67 ALR2d 1096, cert den 350 US 867, 

3 L ed 2d 99, 79 S Ct 97, reh den 358 US 
923, 3 L ed 2d 242, 79 S Ct 286. 

15. Funded Debt Coran. v Younger, 29 CaJ 
147; Abernethy v Bums, 206 NC 370, 173 
SE 899. 

If after the trial begin* the litigant insists 
upon personally examining witnesses, he may 
be required to continue with the trial by him* 
self. People * Northcott, 209 Cal 639, 289 
P 634, 70 ALR 806. 

Annotation! 67 ALR2d 1104, || 2, 3. 

IS. Scott v Times-Mirror Co. 161 Cal 345, 
184 P 672, 12 ALR 1007. 

17. Carter v Holt, 28 Cal App 796, 134 P 
• 37. 

Annotation! 67 ALR2d 1109, 14. 

IS. Proponent* of an integrated bar claim 
that it i« fair and equitable to provide that 
all lawyers help to meet the expense of carry¬ 
ing on the activities of the bar, and that the 
integrated bar provide* the only efficient 
method of handling questions of legal ethics 
and enforcing discipline. Annotation: 114 
ALR 161,s. 131 ALR 617. 

In Martinet v Sum (Tea Crim) 318 SW 
2d 66, a first degree murder cate, the court- 
appointed attorney for the defendant had 
been suspended from practice for nonpayment 
of duo* to the integrated bar and, although 
evidence of guilt seemed clear, the appellate 
. court reversed, holdin^^iet the de fend a n t 

I." f ' ' . 


did not have a duly qualified practicing at¬ 
torney «n represent him at the trial, and 
holding further that any other decision would 
nullify the entire sum bar act. 

19. Annotation t 114 ALR 161, *. 131 
ALR 617. 


SO. Hinds v Sute Bar of California, 19 Cal 
2d 87, 119 P2d 134 (holding sute bar act 
not unconstitutional as attempt by legislature 
to delegate judicial powers to board of gover¬ 
nors of state bar); Hill v State Bar of Csdi- 
fomia, 14 Cal 2d 732, 97 P2d 236 (bolding 
act valid as regulatory measure under police 
power); Re Edwards, 43 Idaho 676. *66 P 
665; Re Plats, 60 Nev 296, 108 P2d 836; 
Re Gibson, 33 NM 330, 4 P2d 43. 

1. Dreidel v Louisville, 268 Ky 659, 105 
SW2d 807 (holding that bar act provide* 
law (or creation of board to determine eli¬ 
gibility of attorneys and to fix standard* con¬ 
cerning their conduct a* lawyers and their 
conduct in practice of ‘heir profession): Inte¬ 
gration of Bar Case, 244 Wis 8, 11 NWlf 
604, 131 ALR 386, reh den 244 Wb'fifi. 12 
NW2d 699. - 

Annotation! 114 ALR 161, a. 131 ALR 
6i7 - 

S. Re Integration at Sute Bar of;Okla¬ 
homa, 183 Okta 303, 93 P2d 113. * , 

The power of the supreme court of a sute 


Minnesota, 210 Minn nro. .it txwao oso, j 
Sum ex rel. Johnson v Child*, 139 Neh 91, . 
293 NW 361. A* '*•"£] 


.,. t. 

I I 








| 111. Acta of attorney in own interest or in fraud of client. 

Where the attorney is acting in his own interest or in fraud of his client, 
tilers is an exception to the general rule that knowledge of an attorney is im¬ 
putable to nis client, tJ since it is almost certain that the attorney will then 

S. Whteobrork v Pirker, 102 C«l 93, 36 Where an attorney knew, or had ream- 

P 174: Conduit v University of Roc better, able xroundi for believing, that property at- 

HI «r&fr )4 19 NE 631. itehed and told under an attachment after 

, ' 4 at R IS to • SB ALR. C22 judgment did not belong to the judgment 

Ammatm t imm: 4 ALR 1610, •. SB alk cr/. ^ (o fh# dcbIor . f wi/e> use client 

S. Hern v Conway, 92 Ken 787, 142 P 233, it chargeable with notiee ofthe wife’, title . 

4 At a nan reh dm 93 Ken 246, 144 P Atlantic Co. v Farrit, 62 Ga App 212,1 SE2d 

J05, 4 ALR IJB7. affd ?41 L'S 624. 60 L ed 665. 

rfcwkiss ssvwsi m 8 V P * b “ B '* w!n ‘ ®- *•«■» * a** 22 w ‘" (US) 60. 22 

*“•" ° 1 '- ,M ' m p «• i;i ! , tiS i ,%ss.? , .«T3r?rft * is-, 

4 ALA 1370. DriAkard y Ingram, 21 Tea 650. 

Ammmt«Uni 4 ALR 1612, a 38 ALR 823. The ^ ^ appliw i where an attor- 

R. Puffer v Aufley, 92 Or 360, 181 P I, ney failed to bring tun within the itannory 
4 ah |C 4 « period allowed. Beale v Swasey, 106 Me 35, 

jUmLtUo, 4 ALR 1612, t. 38 ALR 823. 73 A 134. 

Client is not liable for damages alleged 
C Nfftr v Badley, supra. to ha/e been caused by bis attorney's assault 

_ _ _ . , At w on a third party while the third party and 

nil PST? 7a Beaumont, 101 Wash 356, the altorney were engaged in taking depad- 
171 f 340,4 ALA 1565. tinns. p y j € v £] y * Walker Dry Goods Ca 

A Wheilet v Aetna L. In*. Co. fCA3 Tea) ™ 677 * 

M fU 99: Alger v Beatley, 180 Ark 46, 20 to. Kallorw.i » New England Tel. A TeL 
twid 317; Crifftth v Tnvettment Co 92 Fla c*. 9 J V» 273, 115 A 143, 18 ALR S:L 
781. II® So 271; Sayre v Com. 194 Ky 338, ... _ 

238 8W 737, 24 ALR 1017; Dun.it v Hart- II. Sayre v Commonwealth, 194 Ky 338, 
| ff i AccL A Indent. Co. 94 Nl! 484, 36 238 SW 737,24 ALR 1017. 

r A2d 57; Mother y Mutual Home & Sav. A no. yf n notation: 24 ALR 1023, l. 64 ALR 436. 

(App) 13 Ohio L Alt. 445, 4! NE2d 871 . „ ■ _ ... 

(neglect of attorney it equivalent to neglect 1*. Scotch Lumber Co. r Sage, 132 A» 
ef client i - Bowie: v Crraton, 159 Or 129, 598, 32 So 607; Farnewofth v Haaalett, 197 

78 P2d 324; Teeat Employer* In*. A no y Iowa 1967, 199 NW 410,5 8ALR I14 ; Fair- 
Wenmke. 162 Tea 540, 349 SW2d 90 (neg- h.ld Sav. Bank v £{^72 Me 226- Plorenm 
liaeace ef attorney employed to p r oe ec ute » De Beaumont, LX Waeh 336, 172 P 340, 
mAm'i commentation claim). 4 ALR^ISSS. ■ '■ jp -e, ,L 

••a -a . aen <w>iiA.l 
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xmcesl the fraud or w-ong. 1 * However, knowledge of the attorney will be im¬ 
puted to the client despite the attorney’s fraud insofar as third parties who had 
ao knowledge of or connection with the fraud are concerted. 1 * Thus, a creditor 
who is to enter into a composition agreement through the fraudulent 

representation of the debtor’s attorney may have the agreement set aside 
even though the debtor was entirely unaware of the misconduct of his attorney. 1 * 


S. CotntT Apmaranoxb *> 

* • 1 *. Ir 

1112. Express or implied authority necessary. ; f 

No person has the right to appear as another’s attorney without the other's 
authority, whether the other is a natural person or a corporation. 1 * The au¬ 
thority may be express or implied, and the authority may be given by an agent 
of the party for whom the appearance is made." Employment inc a principal 
case does not authorize an attorney to appear in other proceeding!, not forming 
an essential part of that case." 

Y f 

1113. Presumption of authority. 

It is said that there is a strong presumption that an attorney who files a suit 
docs so with the authority of his client" And the entry of appearance by an 
attorney is itself presumptive evidence of his authority to represent the person 
for whom he appears.** The presumption is rebuttable, 1 but the appearance of 
an attorney for one of the parties is generally deemed sufficient proof of his 
authority for the opposite party and for the court.* 

{ 114. Challenge of authority—who may make. ’ y 

It is said that the question of an attorney’s authority to represe n t an alleged 
client can only be raised on a motion directly made for that purpose, supported 
by affidavits.* #, 

The authority of an attorney to appear may be challenged by the party whom 
the attorney assumes to r e prese n t,* or by the opposite party if his rights will 

AnnotmtUmi 4 ALR 1618, 1619, a. 98 ALR 312 D 344, 144 NE 333, M All 320; 

824. Gatewood v Board of Coran. 118 lad App 

297 86 NE2d 298: Waltainaer v Binner, 

13. IUh , Pabst Prowin, Co 93 WU 212Md 1077 128 A2d 617: Srbitt v Tint 

133, es NW 318. merman, 93 Ifidi 381, 33 NW 437; State an 

14. Anrstron, v Ashley, 204 US 272, 31 ^ njfin* * EM *^“ °* M °"‘ 

Lod482 27SCt270. Ammrtmtom 8SALR13. 

II, Bab?* of Commerce y Hooter. 88 Mo 37. _ , * 

A3auncm ▼!«»»» ■■ ™ 1 . Omt W ot Mir. Co. r Woodnr* of 

16. Santa Rom v Fall, 273 US SIS, 71 Led Alston Min. Ca 12 Cole 46, 20 F 771; 

638,47 S Ct 361. Andenon v Crawford, 147 Ca 433, 94 SE 

,, _ *_ _ _ __ , . 374; York Harbor villa,* Cora- v~ L ibb/. 

17. Hindi Brea k Ca v R. E. Xonmnftan i.. 537 . 54 c A 382. . 

Co. 133 Mlm 242, 124 So 544. 88 ALR 1. ^ 

Pradfoe AUt. —Stipulation, nan tin, at tor- X. Osborn a Bank of United State., 9 Wheat 
nay eapnm authority as tp particular matter.. (US) 738, 8 L ad 204; Tally v Reynold^ 1 
1 Am Jim Lboai. Foams, 1:1848-1:1866. Ark 99: Fsnobacot Boom Oorp. WLaueon, IS 

lit Hollan v Kapoer, 297 D 3S2, 130 NE “* ”*• . ^ 

i r a 3. Cwrimtsa v Lhtiapa*, 73 W Va 134, 

lo/Waltdimr v Binm^ 212 Md 107,129 >E . i3 L.. l -'* v 

A2d4W.-7T^ • 7 j* i • Prne ri oa 2 Am Jva Pl 4.Fa,F oams, 

iS»- ^ 211171-2:1173. 7,- * rial 

jaJmi-wUeaimh.ll.Tl-Wsn (US) 463, ' • "iJ 

(ffiAA 1 -yq* wTrSBPh: * 61 - U 4 swioos. ^ 
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Hay 3, 1974 


Mr. James Joseph Hammarth 

21 Divenport Avenue 

Mew Rochelle, New York 10805 

Re: SEC v. JamesJoseph Hammarth, Docket No. 
74-1510 (T-3261) _ 


is 



Dear Mr. Hammarth: 


I have been requested to Inform you that Prof. Nathaniel 
Fensterstock, Staff Counsel, United States Court of Appeals, 
Second Circuit, has scheduled a pre-appeal conference for 
Tuesday, May 14, 1974 at 4:30 p.m. in Room 1804 of the United 
States Courthouse, Foley Square, New York, New York 10007. 

• » * ' ' * 

You are, of course, permitted to attend with counsel if you 
desire but, in any event, your own attendance is required. 



by 


Very truly yours, 

* • 

4 ' 

WILLIAM D. MORAN 
Regional Administrator 




Thomas R. ^eirne 
Chief Attorney, Br. #3 


cc: 

Martin Berglas, Esq. 
Office of General Counsel 
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Rule 32 rules op appellate procedure 


reproduced in a manner authorized by thia roll may be inserted in 
the appendix; such pares .nay be informally renumbered if neces¬ 
sary. 

If briefs are produced by commercial printing or duplicating 
firms, or, if produced otherwise and the covers to oe described are 
available, the cover of the brief of the appellant should be blue; 
that of the appellee, red; that of an intervenor or amicus curiae, 
green; that of any reply brief, gray. The cover of the appendix, if 
separately printed, should be white. The front covers of the briefs 
and of appendices, if separately printed, shall contain: (1) the 
name of the court and the number of the case; (2) the title of the 
case (see Rule 12(a)); (8) the nature of the proceeding in the 
court (e. g., Appeal; Petition for Review) rad the name of the 
court, agency, or board below; (4) the title of the document (e. g., 
Brief for Appellant, Appendix); and (5) the names and addresses 
of counsel representing the party on whose behalf the document is 
filed. 

(b) Form of Other Papers. Petitions for rehearing shall be pro¬ 
duced in a manner prescribed by subdivision (a). Motions and oth¬ 
er papers may be produced in like manner, or they may be typewrit¬ 
ten upon opaque, unglazed paper 8% by 11 inches in size. Lines of 
typewritten text shall be double spaced. Consecutive sheets shall be 
attached at the left margin. Carbon copies may be used for filing 
and service if they are legible. 

A motion or other paper addressed to the court shall contain a 
caption setting forth the name of the court, the title of the case, the 
file number, and a brief descriptive title indicating the purpose of 
the paper. 

Notes of Advisory Committee ea Appellate Rales 

Oalr two methods of pristine tro now generally recognised by tbe circuits— 
standard typographic printing and tlis offset duplicating procsss (multUlth). A 
(bird, mlmtograpblng, is ptrmlttad In tbs Flfti Circuit. The District of Columbia, 
Ninth, and Truth Clrcullr permit records ts be reproduced by copying proems*. 
Tbs Committee fcsls that recent nod Impending advances la tbs arts of dopUeatlas 
and copying warrant experimentation with lens costly forms of reproduction tuna 
tbou now generally aulborlxtd. Tbs proponed role permits, In affect, the uee of coy 
process other than the carbon copy process which prod a cos s clean, raadsbls page. 
Wbst constitutes such Is left In first Instance ts tbs parties and ultimately to tbs 
court to determine. The final ssntssm of tbs first paragraph of subdivision (a) is 
added to allow the use ef multlllth, mimeograph, sr other farms of coplee of tie 
reporter'! original transcript wbsnsvsr such are available. 

I 

Croce Rcfercaeao 

Typewritten briefs, appendices, and other papers allowed Is forms penperls, see mis 

21(c). 


GENERAL PROVISIONS 


Rotes of Deolalems 


Rule 33 


gaeotteoe for Hellers te I 
Trp iwtm e briefs « 


Termer rale obtalalsg In some circuits, 
which dispensed altogether with the 
printing of a record, and which required 
counsel to print in their brtafa such part 
of the record ee they thought appropri¬ 
ate. did not apply In the Fifth Circuit 
runups Petroleum Co. y. Williams, C.C. 
A.TSZ.1MT. US F.Zd 1011. 

A Sanctions for tellers te comply 
Where brief of tbe appellate wee set 
le conformity with former court rale ee 


te form, tbe appelleae would bo dented 
recovery of their costa on appeal. Utility 
Berries Carp. v. Hillman Trnasp. Co., 
CA.Pe.US7. 3M F.id 1Z1. 

A B e lief from printing requirement 
Relief from requirement of printing ap¬ 
pendix Is freely granted those Isesdelly 
burdened by folSIUag requirements of 
prlntlag. Arnold Productions Ins. v. Fa¬ 
vorite Films Carp., C.A.N.Y.lSdl, Ml F. 
2d M. 

«. Typewritten briefs 
Where good cause appeared, movant's 
motion te proceed on typewritten briefs 
on appeal la habeas corpus proceeding 
was granted. Flelsh y. Swops, C.A.S, 
1033. HI F.Id SSA 


Rule 33. Prehearing Conference ' 

The court may direct the attorneys for the parties to appear be¬ 
fore the court or a judge thereof for a prehearing conference to 
consider the aimplification of the issues and such other matters as 
may aid in the disposition of the proceeding by the court The court 
or judge shall make an order which recites the action taken at the 
conference and the agreements made by the parties as to any of the 
matters considered and which limits the issues to those not disposed 
of by admissions or agreements of counsel, and such order when en¬ 
tered controls the subsequent course of the proceeding, unless modi¬ 
fied to prevent manifest injustice. 


Jfetes of Advisory Committee oa Appellate Roloo 

Tbs uniform rule for rvvlew or enforcement of ordere of edmlalatraUre agendas, 
beardA mmmlaaloae or officers (ass tbs gsnerel note following Bala U) authorises 
a prehearing conference la agr-cy review proceedings. The asms considerations 
which make a prehearing conference desirable la such proceedings may be preeent le 
certain cases ea appeal from tbe district courts. The proposad rule It based upon 
subdivision 11 Of the present uniform rule for review sf agency orders. 


Cross References 

Pre-trial procad, n tbs district courts, sat Buis id. Federal Raisa of Civil Prom- 
dan. M U. w.A. 




w 


s-- 1 

sit I 


Courts C=>tOS(ld.t) st i 
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Amend. 14 

N«f» 804 


CONSTITUTION 


HZL.V Z J? 7 . J . W l b - g - 7,: ** P« r, » Seymore, 
IM4. n So 2d S3, 264 Ala. SIS. 

Probation la an art of rtemenry and 
connected ther.-wtth ara not 
■ l‘>>n«* of tha .rln,Inal prosecution In 
whl.h areused ha. a rlgl-t to appear and 
dafOiid. I’m,pic v. Mweeden. Oal.lOM 2.%l 

r id m. 

I.IMII. .IU exercise of Jurisdiction ara 
loerhanlral or .inantlinllrr. loti non. 
alat of rr*|.iirrmri,t that statutory pr.ivI 

aloua conferring ... nutria 

of any .talc inu.i l.r fair and rra.oinal.le 
*a ,'lrrnin.fanrr. and niii.t give to dr- 
fondaut adequate and reali.tlr uppurtu- 
ally to apprar and l.r l.rard In lit. own 
drfra»r. .Javrndii lino... I nr. r. Klklna 
•.•■oolnoo Co.. W.Va.ltKXl, ns S K.2d 1.10, 

Koaontlal element* of d..r pr.a-ras of 
tow. ara no.Ire and opportunity to l.« 
•ward and In dafrn.t in ordrrly proceed- 
•as sdaptrd to natnra of mar. l.onlai- 
•■a Malarial. v. (Vonvlrlt. ] 1.70 ..hi 
Ho.M 310. 25 Iw./pp. iron, writ In.nrd 2311 
*®*- *6 *•» Ml., reversed on Oll.ar 
sroanda 240 »o.2d 123. 23M tj, io;tn. <«ar. 

**'"?" r. Sir.a a* ral. WIMIainw.n! 
>•41. 113 P.2d 123. ISO Okl. 23.'., ravar.ad 
on other ffMiiiidn (\2 M.Ct. 1110, 310 I'.H 
4*3. Sd I..Kd.2d 11 * 18 ; llarm-tt r. C.M.k 
Cuunty, 1IM4. 37 X.K.2d STS. 3SS III. 231. 

Rejection of dafanaa lawfully vratari 
aadrr law vf Jurladlrtlun whirl, govern, 
rights and oblige! lilt., undrr runtrart 
ninalltulaa daprlralloi. „f dua pr.a-c. nf 
tow guaranteed l.y till, amandnant and 
Florida Marla rat loi, of Mights. Confad- 
arallun l.lfa Aaa'n v. tgalde, Kla.App. 
4 4. 4 41 So.2d 313. afflrn.rd in pari, re- 
Ward la part on othar (rroun.la nil Ho. 

M I. rn ran,and IS] Ho.2d 343. 

II bar* n.ntan.pt (toua language ruixvrn- 
lag presiding Jndsr waa allegedly spo- 
4aa whan Judge had mured lo Ida chain- 
ham following annooin-aina.it of darlalon, 
aa that court could not proceed to pun- 
lah apaakar upon Ita own knowledge of 
facta, hut had lo hold hearing and rely 
ua taatlmony of a-ltneaaee, apeakrr waa 
abtltlad to notlm of rl.arga and rrason- 
al.to Opportunity lo prapara dafanaa. lo 
eMploy cnuiiarl ... rail wltneaava, and lo 
aialta record on whirl, order mold lie re- 
thawed on appeal. Kx parta \V,adorn. 
W84. 72 So.2d 323, 223 Mlaa. KSS. 

VtaM ranlriuirtuoua language e.ntrorn- 
lag presiding Judge waa allegedly apo- 
haa when judge '.ad retired to hla cl.am- 
nara .allowing announrement of derision. 

wharf upon roJrt took let I ninny of depti- 
t» sheriff who had heard the offending | 
••toaaha and then took testimony of J 

spgggar. who denied making the re- t 


I. marks, and where aaart than leans ... 

apaakar had need ralgar, profaaa aaa . 

, decent langnaga toward court, aaa ..* 

, ha had Had In denying It, and ad) J!*I 

, "h**k»r aallty nf direct aonf«,„ 1 ** 

I "••ntemeu him. notice n f aharg. , u< H 
l nartui.lty to make defense given . Li? 
ware Insufficient. Id. ***•» 

tlanarally, requirements of due ... 
are met wliaea the not he |. .nffJu.TT 
advlaa the deirndaut of the rhar.^ '* 
rlnlm agalnat l.lm and give, him f l.T 
opioirtanlly to praaenl hi. daf.n- ,"*^ 

S'nfe ea ,.|. Slarphy-M. Hon.ld 11 , 1 ^' 

hupply Co. y. P„ha. Pm.ipfg, u ££ 

The rr.,Ulrr.iw.il „f --due nraraai , 
law I. no. .atlafiad l.y . hearlagT* 
«... whom. Ilf,. M.wrty proper,, 
■lake, la not permitted to Interpol, me 
a-...aide and legitimate dafanaa. ml. 

ral. Panll y. r.hlwlu. I»47 !| Z,! 
1127. 13# 11a. IdS. ’* 

FHnwaa l> astlafled If a reaaoaalth 
"Pio.rlnolly la extended to one graatad a 
i-ondilli.nal pardon lo explain aw» 
nis-uaaih.il that hr vlolal,-d i-ondltlaa. 
Mpon alilih It waa granted. Rtata v 
ll’antley, M...I842. 333 #.W.2d Tig. 

A nawapapar and Its editor and ter- 
tnnni.t ware not denied pr.n-edural da* 
pnocaa ,.f law" on ground that trial 
•siurt prejudged their contempt caaa la- 
fora Ilia returns ware filed and lafsrr 
ll.cy r.inld present arguments, where rl 
latlon gave them right to file a ratals. 

I hey were offered opportunity to intro 
.In.-a evidence which they refaaed t« 
taka, they were permitted to present ar¬ 
guments aa to low, and at cloao of ergs- 
manta trial roort took caso under sdrtw 
ment considering It for aor«ral days he- 
.ore rendering a decision, and la Id 
Judgment court exonerated another per 
son who waa also charged with rea- 
tampt. Statavex rot Pulltser Pub. Co. ». 
Co lama a, 1P41. 152 8.SV.2d 840. 1*7 Re 
1230. 

Offer nf proof thot flip luanranco cee. 
panlan had os foray or proporty ev 
qnlrod puraoant tc erroneous Jndgmeai. 
aatilng aa<du Insurance auperlntendaai'i 
rate-redh Hinn order, did not aoppart 
router iloi. that circuit court refaM 
them right to prooaut defease to euparle 
taudetil'a motion for rcatltntlon f ex era. 
premiums, collectod pending Inlgatlee. 

In rlolalloa of thin clause, l.y refaalai •• 
hoar evidence and appalntlng master. •* 
do ao; offe* being qualified and cradle 
BlaU r. Sevier, 103*. 72 g.WJd 221. » 
Mo. 282, certiorari denied 20 t.Ct 22, *• 
V.S. Ota. 72 L.M. 280 . 


0t, BlgM « 

^mcedlnge , 

Iwtod riff 

^sel funds m, 

the rlghl 
.‘gy «< 
jTI I'A **■ 


"Pa# pmea 
-adtrial P«w< 
eafaadant a r 

pa v. 0 riffle 
127 T.B. 290. 
uled « B.Ct. 
1443. 


The faudat 
i.paswa of la 


baar.1 upon > 
a> arc adequ 
isr which c*n 
iakrd. Anda 
Ky.1244. 64 B 


tvi. clauar 
u- reasons 1.1; 
las of admli 
auy directly 
k-yally pr-ta 
lln-kal. C.A.C 

A party <c 
..lad procedu 
U had nntlr, 
i.mrd or has 
.unity tu lltl 
(".mar action 
>rd. C.A.l'Ia.l 

Has pro'-at 
alwra rights 
•r r ith eta 

haaking A 
1.22 rn. cart 
< 2. 833, 28 
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WE d roce88 of law Amend. 14 


it that partial be notified at * 
itfertlng their legallp Pra¬ 
ia vital nnllai; to aaa of 
ratal reqnteltaf of do# prav¬ 
in li* l>eerd. Bchroodar *. 
York, N Y.1082. SB S.Ct. 27*. 

» l..3d 2d 2VI m A.l. R.Sd 


■w'' forlilda anr axarrlaa of 
>r enlintautiallp affecting a 
Iglit. wllhnnt hot Ira. Ortf- 
. App.ll.C.1048. *0 R.Ct SIM. 
M. I-Kd. tM. rehearing do¬ 
ors. 32* v.n. urn. to t-Kd. 

4 

neiital requirement of "dna 
ar" Ik an npportunltp to lio 
iin-li notlm and prm-eedlnga 
ate t» .afegmitJ tho right 
iKtltptlonat protn-tlnn la In- 
roon Nat. Ilauk r. I.ueketl, 
,ct. noo. mi r.R. m m i. 

824. 

require. that untlca inu.t 
r calculated to Inform per- 
il.trntlvc proceedluga which 
and adreraelp affrct thalr 
cted Intert-eta. Ilrandt r. 
■1.11170, 427 r\2d BS. 

unot claim In hara Lnn da¬ 
rn I dna procoaa no Iona u 
i and an opportuultp to lia 
lltlKatrd or had au oppor- 
data tha aama inattar In tba 
. Ilrawdr lh». Co. ». I.non- 
208. 201 X.2d 228. 

>« doaa aot require aotl-o 
art -.-■lill.hed In couformi- 
to law. Tumor ». Alton 
Tract Co., C.A.Mo.1000. lti 
lorrrl danlad Tl S.Ct. so. »40 
L.H. 611, rahaarlng danlad 
*40 'J.8. MB, M L-Kd MS. 

of a criminal law raata on 
prlndpla that procadural 
requlree fair notlca and 
arda for adjudication. Oa- 
■a, n.C.Oa.IMB. 200 K.Bupp. 

00 S.Ct. !»1. 107 W.l 202. 
*■ 

• 

niandmcnt and Amaad. i re- 
an a requisite to duo proc- 
. Mori Tank Uarge H lOBI, 
!72 X.Biiup. 228. 

f tha land aarlaagoa notlca 
ina whoao paaaaaalona art 

opardp wbathrr bp prlrata 
bp governmental Intorvea- 
T. Com., ISM. IBS AM 011 


Xntlee of aperlfla charga agalnat da- 
fondant la a •-on.tltutlnnal right of ac- 
mood. People r. Pond. IMUI. 2M PM 
701 44 CM 0M 

I Xntbw tn a partp whuaa right, art to 
ha affortrd lip a Judicial proem line l» 
an aiwaatlal rlnmrnt of "duo proeeaa uf 
law". In ra Hampton'. R.tatr, Cal-App. 
1M1 IH PM 28. 

I'ndar thla amandnirot'a guarantoa of 
dna procaau. anp Judicial proraoa can hr 
made affect Ira on Ip on aufflrlent notice 
to partlaa mnearnrd. State liank of 
Hodge Cltp r. McKIhlien, 1077. 70 P.2d 1. 
148 Kan. S4I. 

Tha pn.-edural macblaerp prearrlhad 
hp O.l | 1-105 for giving notlca la aat 
Invalid a. violative of thla clauae for 
failure ta provide adequate notlca ta 
partp aued. Haller V. McPIieraoa. 1081. 
02 ri.lc.2d BBS. 221 K.C. 2S1. 

K-aentlal ta coaatltutlonal dna pracaea 
art notice and opportnnltp ta In hoard 
and to In defended In an orderlp pre¬ 
reading adapted to the uatnro of tha 
■war. Smith v. Department of Pnbllc 
Rafetp, La.App.1071, 284 Ro.2d BIS. 

An elemenurp and fundamental ra- 
•inlrmuent of dna procaaa In anp pre- 
reading which la ta In accorded flnalltp 
la notlca reaaonahlp calculated, under all 
tha clrmma'an. <a, to apprlae Into rented 
part lee of pandencp of action and afford 
them an opportunltp to prevent thalr 
ohjaetlnne. Cltp of Houaton v. Pore, 
Taa.Clv.App.l008. 401 S.WM B2L af- 
» firmed 412 S.WM SB. 


aaa. - Criminal maftrra 

"Dna procaaa of law" la aatlariad whan 
a peraoa In court la convicted of crime 
after having bean falrlp apprlaad of tha 
chargee agalnat him and after a 'air 
trial la accordance with conatnational 
procedural nafeg-jarda. Friable v. Cel 
line. Mich. 103C. 72 ICt. BOO, *42 U.l II*. 

08 L.ld. 841, rr hearing denied 72 ICt. 

781 *41 C.1 *27. M L-Kd. 1*44. 

"One pmreaa of law" requlree that na 
peraoa ahali he tried and convicted of an 
nffenao an lee. he la given reaaoaalile na**' 
t*-a of the chargee agalnat him and la 
afforded an opportnnltp to eaamlne ad- 
reran wltoeeaee. William, v. People of 
State of N. Y.. N.Y.1M1 M S.Ct. 107*. MI 
11.1 241, M L-Kd 18*7. rehearing denied 
M ICt. IBS*. *27 LM *81. M I-Bd. 17*1 • 

rehearing denied 70 ICt. SI. MB t'.l ML 
M L-Kd. 814. 

Notice of apeclflc charge and a rha n aa 
to be heard In a trial if tba laaaaa 
rained bp that tharge. U -ealrad. aaa 
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Amend. 14 


CONSTITUTION 

Not* 355 

. A) ?- Xt * irr T ~ Alexander, n.C.8. and proarrlptlna of drnla, to rltlu.. 

« .non. 140 K.ftnpp. 923. Vnltard Metre of right tu vote on iccmq 

Tin right to dug pmreaa of law under of n "'*' ru,, ' r ’ prevtone voudllloa 

Iblu 1 . » right ritrndrd tu all "»rvltuda. Id. 

I>ereui.u lrre», active of ctllaeuahlp, and 
therefute it nut a right which la li.I.er- 
ant In cttleenal.ip ur ix-rtnina tu vltlten- 
alilp aa .irt, Hur la It wholly dapriidrnt 
fur Ita eiialeti.e upnn anjr ml uf C.iu- 
grmu. nr •aniatltutlwnal prurlaiuu, in that 
Iha right lu enjoy Ufa and prn|ierty la 
fundamental right eal.ting prlur tu 
adopt inn i„ '-»nat Itntlun. with reault 
that IN l'.S.C^. 241 making coneplracy 
■••••at aighla uf cltlaeiia a rrlnir la nut 
urdluarily drained applicable tu deprlva 
tluu of due proevaa uf law under tlila 
Ilauaa. f. H. v. Ilailea, H.t'.W.Va.IWM. 33, 

120 K.Happ. 014. 

Thl. clauar furliida atalr leglalat l un 
denying due pr.neaa tu rlllaaua uf the 
I’nlted Stale. wherever domiciled. Italia 
a. Haaly, lhC.X.II.IWU. I K.Supp. dm. af. 
firmed 117 l',Si| V.l, rrver>ed un nihrr 
ground. 54 S.ft. 7l»i. 202 I'.N 2 t|j ;n |. 

Kd. I2IK. 


a.«“« * 
U**■* 
•ary »' th 

privilege* 

,lda*»t**' 
It la anl] 

•ad »«" 


rrlannara do nut luae all of thatr r-- 
atltutlunal right., and tbia cl**** tu 
mual pr.itai lluu i lauaa fultnw than 
prlaun and prntn-t them from um.na, 
lutlunal n.-tluu on part uf prlaun tutk« 
Itlaa rurrlcd nut under rulur uf atai, 
law. Jack..... v. Godwin. C.A.KIa.lto 
400 Kid 320. tb-e, alau, Furluna hoc 
Mt OInma. II.r.X.V.ttlTU. 31U K.Hnpp. tn 
Knuckle. r. I*ra.»e, li.C.I’a.Ilan 302 
Hupp 103*. affiriued 433 Kid 123#, ttt 
tlurnrl denied (II H.ft. 22d2. 403 n Da 
20 I..Kd.2il TIT. reheurli.g drilled 92 #.Ct 
4I»4 F.M. an, 30 l-Kdid 123; Wart 
Ington v. lea. H.r.Ala.Ilaal. hb K.3aaa, 
32T. nfflrnted as N CI. iNM. 300 l - .N. 313 , m 
l*Kd.2d 1212: Tnlley v. Stephen., DC 
Ark. 19-13. 2IT K Hupp. (IN3 

Slate prlkuin a tare eunatltatlaul 
rlgl.t lu lu* free f,..u. i-ruel and uaaaatl 
pnnlaliinent and In lie ai*eurded uafet 
•flrd ana., tu curie In neek vlndlcaUw. 
uf their right.. I.nudmaii v. 1-eytua, C. 
A \ a Haul. :tTu K.2d 133, certiorari daatrf 
NT N.Ct. 2112. 3ns f K. 020. IN L.K4.D 
13417. 

•'ll.liner, du nut lum* all uf their tea 
atllntluiiul right, when lliey ruler a pa 
"«• iH.titultnn hut retain all uf thru 
eun.lltull.iual rlgt.la at.apt fur tlu.a 
n 1.1.1. luu at la iiuplngad utnui fur an 
rity ur rehnliilltatlra pitrimuaa. Juaat v. 
entitled tu due Wittenberg. It.C.Uhlu 19T1, 323 K.lapp. 

lie we a ptiniahtd 03. upliikni .iippleinenfed 330 K.Supp. TOT. 

i. rulea. Id. 

Althuiigh a yrlauner duea nut pawa 
lalily reault. In all uf the right* uf i.rdlnary cltlaau b* k 
ta and prlrilegea entitled tu pr.Kadural due I Irene., naa 
raa auelety. Git- mm.urate with practical prublaaia t»«*4 
I'a.ltTO, 428 l\2d prl.uji Ufa. Carol her. a. Kollatta. P 

C.X.Y.IOTO, 314 K.Supp. 1014. 

Inniata doea nut , Lawful Incarceration lirlnga about arc 
I right.. Hat lira aaaary withdrawal or limitation uf niat 

117 Kid 304. prlrllrgaa and right., a retraction jaall 

1 liy tlila dauu fl * d Uy th * voneldtrallou* undarlylag Ik* 

cla'uee " of* *bh» . .. '«• 

Sthnot kcluth, C. A prlaonar retain, all the rlghtj of aa 
ordliiae-y cltlaau except thoaa eipfaaalf. 

”»v:r,7 ~ 

contluuaa to lie Thl* clauae and equal protection da aw 
and equal pro- uf this amendment folia* prlaonara la), 

a. rilahup, C.A. prlaun. Rudrlquaa v. McGinnis, D.CX 

Y.1000, SOT K.Supp. Cl, rarar a e d an atk** 

to atate action 
>«a Ilea lu Con- 
In anforcamant 
inal protection 

■ad thla elaoae 


nudity a 
judicial p 
right*. T 
XT P.Sopi 

Cltlaen'i 
4e,irlra h 
rlaaaa. 9 
T2S. 109 N. 

A eont 

dead, la ii 

in protect 
lone*. 1M 
Cal.Rptr 
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■ Mowed ti 

lineal rig 
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■art land 
*•4.879,7 


• In iiiaii)' rci«|Ms-iN i*«9ii9«( it uf l«9tintty pro 
Irtlad freed., III. enjoyed l.y ritlse.iaat 
large may ln> withdrawn nr eon.irleted 
a. to atute prl.mirr. ». fur aa Ju.tifh-d 
l.y eunaldrralluoa underlying |a*m.l aye 
tern. Nuatre v. 51.471» I.. CA.X.Y.10T1 
112 Kid 178. 
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DUE PROCE88 OF LAW 


ium MS F.Bupp. MM. nnM 
rounds 404 PJd S7I. 

Inrarceratlnn Involve* nemo- 
drawal of limitation af many 
an' rights. Justified lay cm- 
■ underlying penal ayatam. and 
r wharf fuadamantal, ha man# 
sary right* art liraachad that 
inal protections harnma la- 
ay ?. Com. of Pa., TVC.Pa.186T. 

I. too. 

lathorlttff ara not parmlttad to 
on rnnvlcl* rraal and nnaaaal 
ita for flolatlona of prlaon 
ly may not dlarrlmlnata Inrldl- 
Inat iirtaonar or alaaa of prta- 
id thay may not dany to prla- 
malita am-ana to aonrta ta teat 
f hla i-oiiflnamant or to aaeara 
rotartlnn of hla mnatltntioaal 
allay r. Staphana. D.C.Ark.lSOB. 

>. SO. 

ataton an prlaonar dnaa not 
Ini of hla rlahta nndar thta 
tala r. Holman. 10TO, MS ltd 

J. Super. ISO. 

triad Colon, althnuah civilly i 
lararlhalaaa a "prraoo" aatltlad 
Ion of I hla rlatiaa. Rz part a 
a. 37S P Id 11U, 87 C.Sd 800. SS 
478. 

of atata :<rlaona may not ba 
> aaaart uaual fad ara I constlta- 
hta aiiamntaad nonlnraraaratad 
Kz porta Ferguson. 1SS1. Ml 
SB C.Sd OSS, IS Cal.Rptr. TBS. 
danlad SS S CI. Ill, IBS. SS* U.fl. 
L.Bd.Sd 01. 78. 


armtloaa Oaaamtly 
ira ‘in cannot ba daprirad of 
ta of fraadom of apaach and of 
•Inca tba llliarty goarantoad 
lauaa la tka llliarty of natural, 
dal, paraoaa. Hacna ». Com 
r Indnatrlal Organization, !tj. 
Ct. KM, 107 U.fl. 4M. 83 UBd. 


38 of law Amend. 14 

Note SS7 

D.C.I1I.I080, MS F.flapp. 881, afflrmod la 
part, rar a raad In part on at bar gronndo 
SM FJd m. 

Corporatloua ara paraona within tha 
manning ot thla amendment forhlddlag 
deprivation of property wlthont daa 
pracoaa of law, an wall aa a denial of tha 
aqaal protection of tha law. Covington. 
eir„ Tnrnplha Road Co. v. Randford. 
Ky.lSOO, IT ILCt. 188. 184 U.1 BPS, 41 U 
Bd. 880. flee, a Ian, Oroajaan v. American 
Pram Co. URN Bd net. 444, 387 U.fl. 
SM. 80 UBd. 880; Louis K. Liggett Ca. 
v. Baldridge, Ps.1831 48 R.CL 87, STS U. 
fl. 10B, 71 UBd. S04; Lake Shorn, ate., B. 
Co. V. Smith. Mlrh.MM, 18 S.Ct. BdB, 171 
CA BO. 41 UBd. IBS; Calf, etc., R. Co. 
v. Bills, Tea.1887, 17 ICt. S8B, 188 CJL 
Ml. 41 L.Bd 888; Charlotte, etc.. It Ca. 
v. Olbhas. 8.C.188S. IS ICt SBB, 14S D.8. 
181. W L.Bd 1061; Homo Ins. Ca V. 
Now York, N.T.1880, 10 S.Ct 888, lit U.fl. 
808, n L.Bd. 1038; Minneapolis, ate. h 
Co. v. Daekwlth, Iowa 1888, 8 S.Ct SOT, 
138 U.fl. 38. 13 L.Bd. 886; Missouri Pat 
R. Co. v. Markay. Kan.1888. 8 S.Ct. im. 
137 U.fl. 300, 83 L.Bd. 107; Pembina Con 
aol. silver Mia., ate., Co. v. Prnnaylvaala. 
Pa isas. 8 S.ct. 717. 1SB U.fl. 188. 11 L.Bd. 
860; Santa Clara County v. Southern 
Par. R. Co., Cai.1888, 8 ICt 1113. 118 U. 
fl. 104, 10 UBd. 118; Oaey v. Oklahoma 
City, C.C.A.Okl.1841. 130 F.3d 881; laves- 
tore' Syndicate v. l'ortar, IVC.MoetllBl, 
18 PAd IV. reverend on other gmuada V 
B.ct. 817, 388 U.fl. Ml. 78 UBd. 13S8, af¬ 
firmed on rehearing 81 S.Ct. us, 1ST U.fl. 
M8. 77 UBd. 184; Garyehurg Mfg. Co. v. 
Pander County. D.CN.C1M8. 43 PJd 
BOO; Ward linking Co. v. City of Far- 
nandlna, Fla.. D.C.Pla.lfllfl. V PAd TV; 
Leerr«ft v. Tazaa Co.. C.C.A.Okl.l83t SSI 
F. 818. error dlamlaoad 41 ICt 888. 383 
U.S. 733. 87 UBd. ISM; Scott r. Frailer. 
D.C.N.D.1018. SM F. 888. ravened on 
other grounds 40 ».Ct. MB, SB U.fl. 3U. 
64 UBd. SM; WUmlagton City R. Ca. v. 
Taylor, D.C.nel.lSlS, 188 F. 138; Stager 
Mfg. Ca. v. Wright. C.C.Oa.1887. M F. 
131, appeal dlamlaoad IS fl.Ct. 108. 141 U. 
8 . 888. SB UBd. 8M; Railroad Taz Cae¬ 
re, CC.Cal.1883, 18 F. 7S8. error dls- 
mlaced 8 fl.Ct 817, 118 U.fl. Ill V UBd. 
888 ; flan Mateo County v. Southern Put 
R. Co., C.CCtLlflflS, 11 F. 148; Pravt- 
fleam Journal Ca. v. McCoy, D.C.B.I.18B0, 
84 F.flupp. 188 . affirmed 180 FJfl 781 


Ibarty*' gnaranteed b'y thla CC.Cal.1883, 18 F. 733 error dls- 

tha Ubaety of natural, not artl- mlaaed 8 fl-Ct 817, 118 U.fl. Ill 38 UBd. 
■ona. Western Turf Assoc, v. M8; flan Mateo Coanty v. floutharn Pac. 

. Cal.1807. n 1CL 184, 304 U.fl *• c »- C.CCtLlflR U F. 148 j Prevl- 

Bd. 830. floe, also, Northwest- *•« Journal Ca. v. McCay, D.CB.I.1881 

to lu. Co. v. Riggs. Me 1801 ST N F »“l’»- »*• affirmed IM FJd 781 

SOI U.fl. 841 81 UBd. 181 7* cartlarart denied 73 8Ct 300, 843 l\fl. 

1104; Oaar v. Oklahoma City, ** •-■d- 0V; Marred Dredging Ca. 

1841, ISO FJd SSL 7- Marred Coaaty. lVC.Cal.lS41 87 F. 

■upp. 8M; Springfield Firs 1 Marina 
and corpemtloa to a Parana C a. a. Holmes, IVC.Monl.W40, SS F. ' 

• moaning of thla amandmant a... iu 
Amas, Nob.1881 18 ICt. 411 JL. * »i 

8U, 43 UBd. 818. See atoa, 

TVr»t*nmdb*t Cm w 
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CONSTITUTION 


Amend. 14 

Note 632 

(■oiiditJon that Board of Prison Terms 
aud ParitlM might at any liiue cause ps* 
ruloo to be returned to penitentiary to 
serve smitcm**. arrest of parolee lit Urv- 
iron and hie return to Washington pur* 
siient to iucemtaie compact for sitpgrvl- 
sion of psrvisos and prolisf loners to 
which Washington mid Oregon were par 
lies did no! deprive parolee of hie Utter* 
I) without due phNV6H of law. I'lrnv v. 
*mith. IWh, 190 I* 2d 112. 3) W.t»h.2<i ft?. 

•>». KalvwierriterinJ arrest t»> hail 

The arrest of n pnn. tpni iiy his hml 
• it n stats oilier than that where the Pall 
was given is not a denial of due process 
oi law. There is n rtindaitieuiul differ* 
wire I»etween the right of nrresi Iiy o*>l 
•»nd arrest under wsrrsnt where such 
right to arrest is land niton n co»ir» 
(•rts'Msa, which, per se, egii have no *•% 
ira-inrisdn ttonal |n»wer *tf officii* v. The 
••Her nglil •lopciitls upon tin* pr«nvss if 
Hie •ourr which issued -I, mil iH'*«***grt 
*J *U« h process • •infer** no |niw* r nn**i<|«- 
ihai jurisdiction. The former .irresi. 
vis.. »l pninntml hy hail, is In *mo u|*m 
•In* relaiituisliip which the parties have 
established i/el ween themselves, mid •mg. 
■neinently. as Itetwevn the (tsriies, is not 
•’onrine«l to nny locality or jurisdiction. 
In re Vnn tier Al»e. t’.tM'a.I'de*. <, k 
H fld. Hre. also. Taylor v. Taint or. •'onn. 
•* r.l*. 171. I Wall. 371. 21 I..Kd. 

2P7. 


This clause guaraateca 

Bra ley f. Gladden. C.A.Or.11 
H3K. free, also. M* Xulku 
19116. 2U9 .VIC.3d 440. 3 Uhl 
dtate »\ Kesrdou, 1906. 73 

246 31 til u. 309. 
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Ivnlt# of (*lr and Impartial trial 
uunrentued l.y Amend a. .uuailtnln 4! 
Hml .if due iiMiw, demanded l.y tu 
nii.vi.diiH-111. and Aiueud. .1. and failure i, 
.IrUtly .ihaerva Him. <*>ti.titLI luiul 
ifiiard*. render. a trial aud vunrlcikm u 
li-dal and v.iid. and red re ilieref.ii ,, 
within Mi.il.it <ii ..itMi ‘nri.ua. | .| H 
" irdeu, Md. IVinleullary. t'.A Md in, 
;«n K2d ITU. 


Imiilaf Ml duu 11 r. 1 t • .» iu trial rrlau 
ii»i ‘ ti**• hi dutv .nun .utfu wul tu (Wl 

-iiiulu iMi,niiu».it .it riirttt t» fair trU 

Mir.i ify him M‘d“rul ...urt mirrlereun- |. 
inilure im .liner*e tti.il fnuduuieuial f.i r 
eaeeuliu. Im eery a-Mneept „( laatk. 
Hendrix a. I la .id, (*. A Kanlwc. j|* 

UT. a..’, ala.), XmItii . Wilaou, r.A.f*al 
’f»T ITS K.jd 13. “.-rtl. rurl denied a: * 
I‘I. SUV. VC I 3. ‘Ma. la L Kd.2d U37, 

Heuinreunml 11I l*tia amendment la la 
11 fair 1 rial aud thia elaitae |irulilMi. 
.-uuvn-l imm ..it inenmrruiiou ut tmr 
wIimmi t.inl la Mffelialee In euunuuu anil 
f'Mduiueutnl ulna .if fuirurea and rlyki 
lirui. iUnr tr. Htekaun. i’.AA'al IIMS. II. 
••’id 3U. .vrtiiirari denied Nt d.ft. It Mi 
372 r.d. ii>. in l..Kd.3d IU 


dM. Kelrnrea ml triad—lira*rally 

Am*, aim. St Her a1 Dt unmi aa dar a mtutl 
s. 

Apart frnin trial. i-midth led In vmla 
Hull of expre.. ‘'*111.t it in linial iiiumtolna. 
n "i-unatllnrl.niullr uufuir irml" luki-a 
tilai-u where tint barrier. and Hiifrcuu -ita 
are an relaxed or form‘Urn tliut Hie pm. 
cerdln* iu inure 1 .prelude nr trial hy 
nrdeel tliau a dleopllned iHiileut. L*. 3. 
v. Augeuhllfk. I MB. KB g.Ct. 328. 3113 1*3. 

:UH. 21 L.Kd. 2 d an. 

•'allure in airord ueniued fair liearln* 
nolatea minimal atandarda of due prere 
uaa. Irrin r. Dowd, Ind.lMI, SI H.CC 
ItOB, Md U.B. T17, « (..Kd.2d 781. !W. 
alao. People r. Whitmore. Iims, 287 X.Y, 
8.2d 7*7. *8 Altar .2d SO*, rereraed na ntli* 
er prounda 27B X.Y.H 2d 708, 7T A.D.2d 
BSB. 

A Sir trial la a fair tribunal la a ha- 
ale requirement of due prm-eea. and re- 
quires an nbtenca of actual lilaa In trial 
•if raaea. In re Murehlaon, MIch.lBSS. 78 
s et. *23. 3*B U.6. 123. SB L.Hd. B42. 6 m. 
•lao. V. I. « ret. Drew ». Myrr.. CjLPa. 
1MI, 327 ».Jd 17*. ■•ertlerarl denied M 6. 


The ‘Irmal ‘if I fair and Impartlel Irkn 

■ a Ifniiranlr.-d hr An.. d la alau a dr 

IHNI nf ‘line prnrere nf law" demaaM 
hr tnimiil. 8, and thia ameiidmeul. aa* 
Hie failure tn .rrn-tiy nliuerva Hirer rea 
aiiiutlimal auimnarda render, the lrla‘ 
and •■iinrH'tlMn Inr j irtnuual offenw II 
le*nl and rind and redrrea tbarrier n 
within the nmhit uf "haheae enrpa. 
Uakar r. Uudapeth. CCA.Kaa.lBa 12* 
P.2d 7TB. naninrart denied « p.Ct. »i 
317 C.M. <WI. *7 L.Bd. S*d. leheartna dr 
nled B3 B.Ct. in*. 317 U.H. 711, *T I.H 
30*. re hear In* deule.1 B3 P.Ct. 7*7, Bin I 
*. *00. *7 L.Kd. Ild4. 

■federal rlithta to a fair trial arr A 
nlad u.nly when enndurt complained «( l* 
an fundamentally unfair that Ilia reeded 
rumplalned uf emu ha nald tu ahmA H. 
conarian.e uf the Ka*lleh atieaklM I** 
plea, or Iu conduct which has beau !"•* 
to he preeumptirely riolatlre nf I* 1 ' 
amendment. Precede r. Beta, Ii.P.Tr* 
1*70, 319 P.Supp. M2. 

Rlfht to fair trial may net he afcf 
cated area If evidence tit fallt hi e^* 
whelintnf. Imbler r. Crertn, n.C.< v 
I***, 2M r.lnpp. 7*6. affirmed d}4 rN 
«*1. certiorari denied *1 i.Ct. IS. IS 1 


Ct. M, r* U.6. M7, U L.Bd. 2d 82. 

so# 
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^DUE process OP LAV* . Amend. 14 

• ■ 'V N*t« 6)4 

, C-ACU.1944. M P.14 firmed U. > 24 J*. crrtiunir) iWum 4 m. 
•Ima4, 1170. 4M l*.2d M.Ct. Uftl. 3*4 I.M. lUfT. M L.tUM 100 
***.., C‘raamer y. Muperlur Cuurt in 
1*1 dantea due iitmim *“ <1 *V“ , „* Url “ C«MBtjr, IKK, Ji Cal.liptr 
inch d.ol.l I tea within ,W ' *® C.A.14 114. . 

'iJTm OH * of • Ulr trial i. * 

JM», 299 KHopp. 12ft. cueed'e rl ( lit |„ attend hiuutlf ntkar h. 

Pteuon or by cuuueel 0 ( hi* uwi. t-tete- 
utlllod to •<■ arror-fna *"*•*£• “• •» Maldonado y. iwana 
on.- that 4 uh not 4* *» F.Mupp Ml. affirmad 

liask right* amooutlng wl, .**• u * rtior * rl Boated MB H.Ci. 
iroeaae. Lowia y. l*uy *** *-•**• >«*(• 14 L.B4J4 lOShi. ter 

»1 F.Bupp 70S ' •‘•O' C#l*l»»ta r. Mute. Plajlppjpr, 904 

Mo.14 4U. 4 . 

nUtratlon of Jaatir* , 

fair trial ter defendant . «««« «au upaat atate mart 

1*1 ter *ui«. and due J u “4 , "«nt of conviction only wb*u viaap 
plated l,y Uia aoiend- 'ompUmed of ncceoaarlly denied defend- 
• way aireet. liatauer *, i rUI "■ •* »l Birch>y. 

:.N.J.1M4S, 2Nb 1 .Hupp. F ‘ r B-C.M.T.UBI, 1*0 F.Bupp JOB. »■ 

Jid 1270, certiorari da- lit tebuaa corpua involylaa whiter 

VM « «-*• Pf«~« Of tew *.. 7ote uni^II 

amendment in a aute coart ron?lctlon of 
lulnrnient of due proc- ,uuM *>- the federal dlatrict court era a 
Wright, D.C.Ark.194b " ot K,,uf * TU *4 with the pullt or laao- 
Hoe, alao. Cappette v.' **"“ °f “*• *ccue*<l hut whether te e* 

204 Mote 91) oelyad a (air and impartial trial which 

waa nla ripht under aud amendment, ru 
criminal trial la <on- B. ax rul. Steffleld y. Waite, XiCLa 
^ of ripht of an ac KM. 124 F.lupp bit. oertlfleau 

I Impartial trial, “due 224 FJd ISO. certiorari daaiad 74 a ot 

d and till, amendment 21T, ISO U.M. 922, too Ltd. BBT. 


i DUE PROC 

• ' ' 

a. 444. *T UMM 104. Haa. alao jaokaou 

y. Poop!* of Cal., CA.CU.U04. m v.u 
01; SUte r. Welpaad, 1*70. 404 r.2d 

01,104 Kan. 444. 

Lack of fair trial tenia* due pro.-mu. 
and rodraaa for auch denial llaa wltbl.. 
ambit of Palma* t-orpua. Krayar y. 
Turner, D.C.Utah U4B. *94 K.Mupii. 12ft. 
affirmad 412 I'M 544. 

A uc nee d !■ not eutltlad tu an arror-fna 
trial, hut rather on.- that doc not do 
prltre him of any l.aait ripht* amounting 
i* denial of due procaaa. Lewia y. Pay 
ton, D.C.VU.19BS. 291 F.Bupp 782. 

■ftactie* aduiiuUiratbin of Juatir* 
manna not only a fair trial ter defendant 
but alao a lair tricl for aUle, aud due 
procaaa, aa contemplated by tb.» amend¬ 
ment. la not a one-way aireet. llatiuer 
y. Davenport, D.C.K.J.iMPt. 2Nb 1 .Hupp 
. 04, affirmed 410 I'M 1*7(1, certiorari du¬ 
eled 90 M.Ct. 570, 390 L’.M 101b. 24 L Kd 
2d 504. 

Fall neve la a rciuirrment of due pro. 
me. Petition of Wrinht. D.C.Ark.l94b 
** P.Bupp. POO. Mac, alao. Cappette y' 
*tete. Fla.Api>.1947, 204 Ho M 91). 

When a atate criminal trial la <oa- 
ductad In diaregaf'' of right of an ac- 
•-uaad to a fair aud impartial trial, “due 
proceee ’ ia offeuded eud till* amendment 
la operative t» render the judgment of 
reuvlctlon veld. Appllcntlou ef Rterktr 
D.C.N.J.194U. 271 K.Mupp. 409. affirmed 
» Ffd *79. certiorari .tented » gTr 
*»0. 299 UJ|. 929. U I. Kd.2d 290. 

A fair trial In fair trlhuual la a haalc 
rroolremwnt of duo procoo*. Uulwou y. 

XLC.D.C.I947. 295 F.Bupp. 902. 
ja. alao. Turner v. Btete of la.. |^.u«. 

!? lc> - *29 U.B. 464. IB L.X4J4 424; 
•*««»4 e. Oaflnty. -D.C.Ntb.lOTO. JU F. 
•UP. 128, affirmad 481 TM 242; Bice v. 
*l*eby. 1881, U1 8-KJd 449, 289 K.C 504. 


a» aecneed la entitled to a fair trial 
!r ■* P^f»« one la ell matter* 

EU “ T - PWIOB. D. 
llara!!* 7, *® . r,u PP »1 Bee. alao. 
te7L. V ' ?■ •" CAAUemlBBl. SUM F.2d 

V M ”1 12 mem*); Frayar 

tee .ST- D C U,,, ‘ >•*' »• »-•«»- 

T 

nrmad a',. V. 1 **' ** r -»"pp- *17, ,f- 
* C7*Vai* If 4 **• < * rtl,r,rl *«« B0 
p^,;,**■*• U.B. 927, M L.IC4J4 781: 

••pp te 9 0f Wr>tbt OCJLrkU « »r! 

AteS* UU trt *‘ Ftmrmatead la 
*• U aLL' *‘**.* ml> ^^ MP iPPUed 
rto.l! ■? U . proonadtefa U tkla 


prooaadtef* la" 
"■ D - •* ret Maldaaadu I 
u * C ACanu. Aawad il-i*_ 


Thl* danae vmbreem i«qntremeat rthat 
no trial ehall deprive a defendant of-tke 
roaatltutlonal aafetunrda which are of 
fundi mental Inporuuci ad a mttmmn 
pen of a fair trial. V. B. ax rel. Mont. 
Bonwry y. Rapoo. D C.IIU944. B4 F.Bgpp. 

. a * 

Tkla nmandmant guarantae* ua***ac- 
cuaad of crime net only forme, bat tea- 
da men tala of fair trial. Commonwealth 
v. FatriUo. 1940, 12 AM 817, 229 Fh.-te. 

Deprivation of accuaod'e ateolute.right 
t u « fair and Impartial trial rodacoa 
Proceee of law to a mate ahanj and.da* 
eteaya hope of fnado monte! falriteoatead 
uudormlao* proviatoa of thte unondmoat 
»• Whitmore. 1845. 287 K.TA24 
WT, 45 Mlecuid 204. rarereed an other 
grouaB* 274 K.T.BJB 704, 27 A DM m. 

A defendant mu it be gfyu a tair^and 
Impartial tearing. Corhtu e. Broadaian. 
1947. 432 1*14 299, | AMmApp. 4M tl A 
L.RJdB» • 

A# «PPlte4 to crlalul trial. “iit irM- 
tee of lew" roqniroa oboomaco ef ten- 
*UMatal Ulraane eoeeatial to voty eoa- 
«tpt of ) net ice. and ta ceaatitute tental 
•f Bue procaaa, abaaaoa of sack p-t-h- 
■40t tetally lafeet trial and mta-rmm 
p la land tl meat te af ixeh -ye"ty aa ' 


i> 







RULES OP CIVIL PROCEDURE 


Rule 6$ 

Not* 242 

Where public dlieleiuro at trade aacreta 
occurred about lima at Judgment anjoln- 
in« d.-fendantn from using trada accrata 
Individual dafcndanla gatnad la ampler* 
meut wlib plaintiff It waa proper that 
Injunctive period bo made ta run from 
data of Judgment, and where otara wore 
limited la acopa thrr did Bat juatlfy »• 
unelea of twe-roar Injunctive period. Id. 

Dalntlfra trada aacrata embodied la 
dreign of prodehm ta|>a recorder and re¬ 
producer would ahortlr bo fully 41a* 
closed. through no fault of defendant 
corporal lou formed by plalntlff'a former 
employees. and court pro|>erly limited to 
two-year period duratlou of Injunctive 
roller apalnat uaa of trada accrata. Id. 

While a -temporary roetraining order 
did not designate a 10-day limit aa re¬ 
quired by thla rule, but on the contrary 
provldod that It would ruauin In force 
until th application for a preliminary In¬ 
junct loa had been heard, ouch fact, under 
the circumstances. waa InauRIcient ta 
alter caerotlal character of auch order aa 
a temporary rcatralalag ardar, I'ennayl- 
vanlti Motor Truck An’n v. Port of Phila¬ 
delphia Marino Terminal Aaa'n, U.l'a. 
link), '.TO r.2d Oil. 

A temporary raatralnlng order may not 
bo issued fur a period la aiccea of tan 
daya, even if the order la made la tho 
proem a of but without tha content of 
the affected party, and no auch content 
cun bo Implied where tha party affected 
ob.orta to tha laauanee of tho order evci 
If tho grounda of tha objection are not 
legally icnal.la. Connell a. llullen .Btc-tl 
Pruducta, lac., C.A.La.1037, 240 F.2d 411. 

Where duration of ardor reatralnlni 
Judgment creditor from enforcing a statu 
court Judgment barely extended beyond 
20 daya aurti order waa not a ''temporary 
injunction" and therefore waa nut ap¬ 
pealable undor aactlon 1102 of thla tltlo 
providing for appeal from ordere grunt¬ 
ing Injunction*. Id. t 

Temporary reatralnlni order Mould 
not be kept In effect for many montlia 
without making It a temporary Injunc¬ 
tion. Mdalrck Itcpalr Service a. Har¬ 
man. C.A.Ohlo 1004, 210 FjId 011. 

t'ndrr eubdlvIaloB (4>) of thla rule, 
trial Judge can laaue temperary reatraln- 
lug order to |>raacrvo autua quo, and 
am h order may endure for 20 daya, but 
no lunger, without connant of party 
agalntt whom It la Ineued, and within 
the 2b day terlod which afforde opportu¬ 
nity fur heurlug, auch facta muat bo 
proneuti-d to court aa will Juatlfy Ilia tri¬ 
bunal In oinrclao of auund legal dla.ro- 
li«u to Ioann preliminary Injunction. 


Umo a. Gratae, CC.A.Pa.lMT. lfl yj, 

An InJnneUro order open expiring be. 
comet moot Chlcagu Great Wet torn Ky 
Co. r. Dccchor, C.CA.MInn.lOlfl, ug f 
2d MM, certiorari dinted d( g.Ct W m 
U.». ?«. 00 L.Ed. 471. 

Whore on order, temporarily reetrail. 
Ing holra of docooaad debtor from let- 
mug without connant of bnnkrnptry 
court a clril ault lnetltuted by tha del*, 
ar, waa cnlcrud without tho nppllcatlaa 
thartfor ever having bean act down far 
hearing or notice of nuch hearing ertr 
haring been received by tha heira, a ark 
temporary raatralnlng order expired aft. 
ar ten daya In accordanre with thla role, 
notwithstanding coploa of application fur 
order wero mailed to heirs. Benltra r. 
Anclanl. C.C.A.Pucrto nice 1012, 127 F.14 
J21. 40 Am.Ilankr.Rop.N.S. 74, etrtlorarl 
denied U3 S Ct. 410. 117 US. 000, 07 L.P.4 

uo. 

Whera ardor temporarily raatralulag 
defendants from negotiating warthoota 
rrci-lpta waa liaucd without notice tn ds- 
fjndnnta, and did not preside any time 
fur cxpirailon. It expended Ha force ofltr 
expiration of ten day* from lta entry aa 
May 20, 1040, under those rules prerldlng 
that evary temporary rrstratnlng order 
granted without notice ahull expire by 
Its terms within auch term after catry, 
bet to exceed ten daya, aa tho court 
fixes. Southard * Co. r. Salinger, C.C.A. 
111.1011, 117 F.2d 101. 

Under record In anil-trust action, re¬ 
straining order ended oa day that tem¬ 
porary Injunction was ruled nr at laaat 
it was dormant from time of Issuance of 
temporary Injunction until tho rcotnln- 
Ing order woe roiuscltated by court when 
modified restraining ardor was entered. 
Monnelly Garment Co. v. International 
Ladles' Garment Workers’ Union, D.C. 
Mu. 1011, 03 r.Supp. 072. afflrmsd 147 F. 
2d 240, certiorari denied GO S.CL 1060, 120 
U.S. 8T.2, M) L.Kd. 1072. 

This mis providing for titles end 
maximum 10 daya’ duration af rontraln- 
Ing erdnrn was Inapplicable to order at* 
cured put mint ta Supplemental Ituln F 
of thane rules enjoining prosecution of te¬ 
flon outside limitation proceeding alnro 
ordor under Supplemental Itulo V of 
llicna rulan operate* with rvspoct to iolti 
which have not oven boon filed and 
claims which bars not even boon beard 
of. In ra l’uclflc Far least Lino, Inc. 
M.C.Cal.l'JOT, 43 V.Il.M. 203. 

111. Caatla ua aaa at order 
Where government Instituted suit fa* 
declaratory Judgment regarding date*- 







INJUNCTIONS Raid M 

Mat* 245 

ilia total powir to terminate tta mtatiir eqalvaleut aa Mft mm 
t regarding UtM u< ceudl- u U It Mf imm eqnltoble. BelMnry *• 
employment la raepo c t ta Ml V. (.. WO*. 10* Ml Oft 1# 
t lomniMt peeaeealoa aa4 0*. IM ill*. Brotherhood »f 
nod tomperary rtotralulng order *•**“••"*■ 

Ima flxad tar expiration tharaat Ca, Tex.1000, 10 B.Ct 1«*. «B U.». MO. 4 
a I bra la program argument aa I-BdJd WT0.r^aarl»» «•»*•**1 B.CL M. 
la' inotloa ta vacate rata ta Mt UJ. SOI. 0 L-Rd-d '*• ’ I" 

tea. a part at contempt pro ran*- A Bt. L. It. Ce. v. BretUarbaa* of Da**’ 

I reatralutng erOar araa pro parly matin FlraoaaB aa« hogloemen, C.A.Oblo 
. 0. 0. v. Ualta* Mine Wo*kere WO*. 30* FJd 40*. 

ea, App.D.C.lPIT, *T B.Ct OH, MO nart where lutonata at Joe* 

01 L.Bd. *M. tlca aa reaulre. plenary ponrera ta aat 


ra. App.D.C.lOIT, *T B.Ct *n, MO Mart ^11, whan lutonata at Jaa- 

01 L.Bd. (M. tlca aa raaulra, plan ary pnwera to aat 

>r which extended temporary ra- aalOa or otharwlao modify Ita latMlacata- 
order beyoad » daya allawad ry order.i at nay ttamM m jilaal lad** 
rule waa aat nltd whan It waa moat and aaa aa cendltton order altow* 

.ortad by finding. at fact aad lag aerlaa af amended 

na at law. National Mediation Ochoen t. Waablagtoa Poet, WOT. *4* ». 

Ir Una Pilot. Aee’n, Intern., a Jd *70,100 U.S.App.D.C. MO. 

a. 323 F Jd 300. Award af Interlocutory Injunction la 

dee extending a temporary re-a, not mailer of right, and court will avoid 
order “ y«d 30 d"n .Hawedj I.Jary « tor a. may ba by attacM.c 
iviaior ib) of this rulo is tiou-l condlUons which will protect oil wUoti 

Cut‘S * f pnl'mlBary Injnac-I Wtormto th. laj.~t.aa may a«~t. Tax- 
, s 1 aa Pacific-lllaaa.rt Pae.. Tarmlaal n. R. 

eat Now Orlcaaa v. Urotharhead af Ry. 
porary reatralnlng order cannot jVntl 0. 0. Clarke. Freight Uandlera. Rap. 
nued beyond 30 daya unleaa the k , n4 gutlon Bmp, D.C.La.1004. 333 P. 
lalnat whom the order la directed I g upp . jj. gee, plan, Dretberboad of La* 
that the order may ba extended I nari | M Raglnaan v. Mleeeurl-Kaoaae- 
Igor , triad.’ lima v. Oreeae. C.C.A. | Ttut n . Ce. t Taa.1000. 10 O.Ct. 1330, SOI 
100 F.2d #12. * U.B. BSg. « L.Bd 2d 1370. rehearing denied 

ilnarv Inlnnetlon agalnat naa by 11 »•«. 31, 3*4 0.0. *51. • UEdJd I*. 


alnat whom the order la directed 
that the order may ba estaaded 
gor , trlod.’ lima v. Oreeae, C.C.A. | 
100 F.2d OIL 

ilnary Injunction agalnat naa by 
1C cammlttaa and Ita member, af 
netbode ta farce county ABC earn- 
a relocate Ita o«ca weald aat ba 
A where there waa new county 
aa which had power, .object ta 
I af etato eommtttee. to daelda aa 


C cammlttaa and lu mambara a* Colrt haa Inherent power ta control Ita 
etbada ta farce eenoty ABC cam- , B j unetlT , aacraaa where changing dr* 
relocate it. o«ee weald aat ba curo(UneM warrant. Bumble Oil * Ra- 
t where there waa aaw ruing Co. V. American Oil Co., D.CJfe. 

a which had power, anbjact ta p.g ipp . (00. Baa, alee, Allan 

at etato committee, ta decide aa Btr>p#r 4 gagtaaerlag Co. v. Parneba, 
». If any. Schaetale T. Doha, D. C A C al.l«00, SOT FJd 300, aartlararl da* 
3. 301 FJIapp. TOO. Bled *» BCt. 4T. 3(0 U.B. *44. IT LJCdJd 


B. 301 FJnpp. 754. ,M *1 B.CL 47. BOB U.B. *40. IT LJCdJd 

itl-truet action, th. court had 

*' of reVtratolaa enter •»* 5onthaaetora Carrier.’ Co.fer.cca 

T 1 V..u?n£ Bonn" to Commit!.^ D.CD.C.1303. 241 K.Bupp. 

| ‘r r.nSa. uTw J™. remanded a. .War ground. 340 FJd 
t Worker.’ Uelan, D.C.3I0.W44. 05 *”■ 

573. atflrmad 147 FJd 340, certlo- 

lad 05 BCt 1001 323 U M. MX » VIII. BRCURITT 


VIII. BRCURITT 
BuMMtian Judea 
feet I ve data af lajuacllaa xajutMei *.—* — — a r agi 

irellmlaary Injunction granted band 370 

f In unfair campoUtton caaa Attorney*, fee. 30* 
itoconia effective aa af time af fU* Damage, cov e red by band 177 
eecurlty ra required by aabdlvl- Pa Uara to poet band *74 
) of thla rule. Oamlen Chemical Liability aa bead (70 
Oamtea. b.Cl'aJOM, 73 F.Bupp. ifeeeeelty of band tll-OTS 

Oeaerally 371 


•dillaaa ntleebed af remedy 

*1 Dlatrtct Court haa lahereat aa* 


Particular aetteae aat regairing 
Partlealar aatlaaa tegalriag 3TB 
Period aevered by head 37* L, 


to condition lajauctlve relief aa Frevtotoae af band 315 





RULES OF CIVIL PROCEDURE 


RuU 65 

Not# S3I 

iluppnn iif tbatn to tenancy of 
property lo court*# custody, etntement to 
application that (cat under looro waa 
baaed upon a i-oroenrago of (rou Income 
of hotel, and that rnloo of fee almplo ti¬ 
tle would bo materially diminished if at- 
el foment of Irate to tenant, who would 
sot properly operate hot#), waa permit- 
t#d. did not aupport claim that leaao waa 
a portent) contract, and not eatlguable, 
and did not afford any batlt for Itau- 
a a co of a permanent lajancttoa. Mae- 
Paddoa-Ueaurllle Hotel v. Murrell, C.AA 
1000. JM K id GST. 

Preliminary Injunction asalaat racial 
aegregetlon la certain era (lea would bo 
denied where full evidentiary hearing 
would lie required to deteriuloo whether 
board had aaalgoed atudeata aololy upon 
batlt of race and what effect tranafer 
would have on arheol eyatem. Ilnaleton 
v. Anton County Dd. of ltd.. D.C.N.C.19US, 
S'3 r.hupp. W. 

Vmlcr particular facta of caao. plain¬ 
tiff who aouglit rcadmltaloa to atate uni¬ 
versity wat entitled to admlalatratlra 
hearing on hit application, conducted la 
accordance with applicable law, hut tem¬ 
porary Injunction agalnat ualveralty offi¬ 
ciate would l>e denied, without prejudice 
to renewal of motion. In anticipation 
that court'a eugirei-tlon at to procedure 
would lie accepted, dcblff v. Uannah, 
li C.3Jlch.1Md. SbS I .hupp. Shi. 

On hearing for preliminary Injunction, 
court need not and doea not determine 
at -lie of cate. Ktchango Nat llnak of 
Chicago v. Ahraintoa, DC.Mina.IMS, 17* 
K.Supp. *19. 

Aa reapecta tula rule Indicating that 
applicant for preliminary Injunction la 
entitled to bearing is nature of trial, 
bearing require# trial of tiaue of fact 
and trial of laaue of fact noceeeltatoa op¬ 
portunity to prevent evidence. Ilerahey 
Creamery Co. v. Ilerahey Chocolate Corp„ 
U.C.V.Y.1M7. SoJ K.Supp. *X 


enjoin auto official! from proe*cutit t 
pl^iatufa under perjury Indictm-at a , • 
for drnugca for alleged violation of ., ’ 
II rlghta foiled to make a ahowlng wi. 
would entitle her to temporary mini-,’ 
Ing order following defendaat'a denial - 
allcgntlona of complaint. Chair. , 
Johneon. D C.MIte.1001. IS* K.Supp. | K 
Affirmed SSS fid Sit. certiorari gup. 
M S.Ct. 1S*S, 3*4 U.S. MO, Id L.Kd M 

Bearing of plalatlfr# motion far a pr>. 
Ilnilnary Injunction, In ahtenco of 
aeut, will not generally bo deferred u 
motion of defendanta until final beerlat 
except for good cauaa ehowa. V, h. > 
Columhln Steel Co., D.C.DvI.lMT, 71 y 
hupp. 7SI. 

US. -Notice 

tVhero defendant waa not given an - • 
that permanent relief would be dti-.‘. 
mined at hearing notlead only for c.: 
tlnonnce of ax parta raatraining order r 
for ittuanco of preliminary lajunctlii 
noticed hearing for temporary relief wi 
never conaolldated with trial on meft*i 
for permanent relief, and Important (eat- 
In* factual latuea exlated. Judgment er!r 
granting plaintiff full Injunctive raid 
nought would be vacated. Capital C." 
flat Co. v. 1'hllllpe 1’etrolcuai Co.. Cl 
VI.1M7. rs Kid lit. 

Dccanao of different ecepo of pen!* - 
relief, dlffcreneo In typoe of evidence a! 
mlaalble, and dltferenco la burde*. * 
proof required between peruiaueat l». 
temporary lujuncllve rollef. party It «• 
titled to notice that permanent rat'-r 
than temporary rellvf it being dale' 
mined. Id. 

Piovlaloa of thla rule relating to tan 
porary roatralnlug order# In no at 
dealt with itaeanoo of permanent to 
Junctloua and doca not prohibit ieau»' 
of permanent Injunction in a heariac o 
a motion for preliminary lnjeervu. 
Urotharhood of K. B. Carman of S*' 
tea, I-ocal No. 4 if, v. Chicago di K. V «: 


Where no permanent Injunction waa 
nought by either party. It waa not poo- 

tiblo to conaolldato hearing on pro- ^That notice waa glren and 


Ce., C.A.lawa IMS, SGt Kid 7M. 


beefuM 


llmloary injunction with trial on merit# 
and advance the loiter. Humble 011 4b 
refining Co. v. Ilarang, leC.I-n.lvM, 102 
K.Mupp. 39. 

Cuatomarlly, whore many factual ele 
n.enta arc In dNputo an application f.r| 
prc-llmlnary Injunctloa, hearing la nee 
rotary lo n-Milvu dh panel Ueuri. Bath 


held doea net extend indvltnlteljr. hr 
yond period limited by title rule. Me 
during which temporary rcitralulud w 
der remalne elfoctlra. Pan Am. Wer* 


Airwaya, Inc. v. Plight linglawre 


Ur 


tor. Att n. l'AA Chapter, AKL-CItA C * 
N.Y.1M2. 300 Kid HO. • 


Thla rule contumplatea that laeumnw * 


•••in v. Maautl. U.C.K.Y.1MI, 233 K.Supp. t preliminary Injunction oball bo W*» 
44- notice lo the adveraa party and •<*** 

Plaint IB who fallod to offer teallmony hearing. Carpantara* Diet. Council ** 
os bearing of her motion for temporary troll Wayne and Oakland Counl lec *»■ 
roatralnlug order in nvtion brought to Vicinity, of Uolij^Droth. af l'«l|w 


Solnde 

(Wrt.C.A,kl 


Where Ini 
aetara af 
veoflrinrhe 
paction tea 
croft aetloi 

•ard In pm 
gumlly c"' 1 
.ojnnrtlnn. I 
il.utal Mud, 
(Ivan prior 
though hen 
.-tar. entry 
tree thla r 
oruonee of 
deaf duo 
life tua. C 
n-nuirarl d 
rd. ISO I- E 
it. doT, ISO ’ 


-Sotleu". 

Uauauea of 
•■at notice i 
porluolly t< 
qolrco trio) 
otto of foe 
i-rvttnt ovb 
-Mo to Ua 
CC.APo.lM 


huhdlvlale 
< mfmSMf 
r ran lad wit 
■iHloao carta 
rib-able ta 
king v. 8| 
W7. ISO A.L. 


Thla rul 
rai-uao for 
' wo to tea 
I'MPidlcabl 
'••■ard by 
10 llldltlOf 
m lo girt 
ibm 23m , 
! '*‘lao dtot i 


•ny time 
•• KnUro. 


""pp. W. 








INJUNCTIONS 


ra of A merle*. APL-CIO v. 
Icb.1938 Ml F-ld t. 

uranee -ompany, la irllai la 
Interpleader (galeae annuli? 

obtained preliminary In- 
training pr o secution of data 
■a far eenraralee af benda 
vliaae af annultr. and aubaa- 
irt entered order modifying 
but did aet require an addl- 
aad na written Bailee waa 
to entry af subsaqoant order, 
odclarlee had appeared la 
af aach order did not contra- 
■la requiring notice prior to 
Injunctive nr£ar. and did not 
process. Ilolenmb T. Aetna 
a., C.A.Okl.1033, 2M F.ld 78. 
ruled 78 a.Ct. 478, ISO 0.8. 
d. SOI. rehearing denied 74 8. 
I.S. 1010, 100 L.fcd. 873. 

wllbln title rule prohibiting 
preliminary Injunction with- 
to adrerae party, Impllaa up- 
i ha lieard, and “baarlng** ro¬ 
of Jaaue of fact, and “trial af 
t" naeeaaltataa opportunity to 
lance, and not by only one 
controversy. Blma T. Oraena. 
7.181 Fid 87. 

•a (b) af thlo rule that no 
raelralnlng order ahall be 
bout notice to adrerae party 
la coadltlona ealat Is net ap- 
a preliminary Injnnetlon. 
las. CC.ANY.1M3. 148 F.ld 
n. 871. 

requiring a allowing of aa 
failure to giro notice la rala- 
porary rcatralalag ordcra waa 
to action required to bo 
brae-judge district court aad, 
no notice ar axeuaa far fall- 
notlea waa required alace aac- 
t this title relating to threa¬ 
ct courta authorises lb* court 
emporary restraining order at 
id ceatalua n* requirement aa 
IVnnesaaa Public berries Com- 
V. 8, D.C.Tenn.lOCT, 873 P. 


which reeel rod wrlttaa na- 
'Inlut Iff t* dlarentlnu* us* af 
i lls name wltbla ana aad aaa- 
• after defendant first SB- 
far mat iaa, bat which glare- 
It not Ira aad aaread warning, 
ruid Impaaltlan af preliminary 
reetralnlag aa* af ward oa 
It weald b* greatly damaged, 
ore*. In*. ▼. Safeway Proper- 
I‘C.N Y.1001. 187 PJupp. 808. 
ir.*4 84l 


Rule 65 

Note 882 

Order tampararlly restraining rredder, 
who had obtained a Ilea wltbla four 
month* af filing of petition anger section 
Til at Title 11 frew proceeding with exe¬ 
cution proems agulnat debtor'* property, 
weald a«t ba vacated merely imraus* lea 
days had aspired sines its Issuance with¬ 
out antic* I* creditor, nlncn sulidlrlslon 
(b) of this rule |iriiTldlng that a tempo¬ 
rary restraining order granted without 
not lee shall expire wllbla ten days an 
lass axtendod liy court, la act npplleabla 
la proeaadlnga In liaukruptiy. In re 
Ifalnm 1.timber A Millwork Co., PC. Pa. 
IMS, 144 V Supp. 108. 

la salt la anjeln eptlcal companias. 88 
doctors lorn ted la 0 slates, aud other 
members of th* class from practice of 
payment of rebates by com pan la* to 
physicians an prlrer for spectacles of pa¬ 
tients aa ground that practice violated 
th* gharmaa Antl-Truat Act, sections 1-7 
of Till* 13, t.ollc* af order t* show causa 
aarred by ratis-ered mall on th* 1,008 
doctors we* such notlea aa required by 
doa process. U. H. ». American Oplleal 
Co.. U.C.1II.1KU, 87 r.8upp. 88. 

Where order to show causa why pre¬ 
liminary Injunction should net ba grant¬ 
ed and copy of complaint aad supporting 
affidavit were served oa defendant, a* 
prejudice resulted from foliar* to glv* 
■otic* af motion far preliminary Injunc¬ 
tion. and dafandaat'a matlon t* quash 
order t* anew causa waa properly drilled. 
Walling r. Moor* Milling Co.. U.C.Ts. 
1848. 81 y.flupp. 878 

Wham a preliminary Injunction la da- 
sired, plaintiff asad only giro his notice 
of motion at provided by thl* rule aad 
ral* 7|t>) af the** rule* aad order t* 
show cause why preliminary Injunction 
should not b* granted la imprapor. Id. 

Th* fact that aa lajary, less er dam¬ 
age would result t* Price Administrator 
did aet render Improper Issuance, at In- 
•tanaa af Price Administrator aad with¬ 
out notice t* defendant, af temporary re¬ 
straining order restraining dollvurla* af 
■••at la violation af governmental re¬ 
striction order, sine* admlalslrstor did 
not bring action la bla ewa right, hot aa 
an officer af federal government. Irexa 
v. Darsstein, D.CPa .1043, 48 F.gupp. 487. 

la view af war caiergt-acy. It waa 
pro|ier ta Issue, without notice to defend¬ 
ant. temporary restraining order re- 
•tralnlag^farther deliveries of meat la et- 
•tatiea of'gaoernnwnt.il restrict wo order. 
Id. 


This rain peer Id lag far notlea aad. 
lu days' duration af mtrnla- 

la Inapplicable to Supplemen¬ 
tal Bala F af thaaa ruiaa aajolalag pram 

527 ^ 









RULES OF CIVIL PROCEDURE 


RuU M 

,ut. M,dla.d-*aa. CW*. »• Tatamb 
D C WH*. » *»•»*• m - ‘“ r "* 
strata 

TM unauthartaed «*"" •* •**'* p *‘ 

•era. If unlawful. and »h«4 *“ 

-ITIrTepnrnblu Injury. _D*H » 

Cammlaal.a af Xtw Tart Uarbar D^C. 
JC.Y.IOOO. 141 FJap». 1 n. amrairt 

k.:j ua. 

Injunction fallaf a>*T be bad »• 

.train third turtle, frem unlawfully In¬ 
ducing nnelhcr »a breach ■ * 

_. - uii li tba latter U a party »“•* 

It will cauaa plaintiff Irtapartbla taJart. 

• Runbeam Cur,., a. Kcaaaa.y Dl.trlbutlaf 
Ca.. D.C.MlCh.IOM. 141 VMtfV- 

A dl.lrlrt raurt «l the United ■«»•* 

In equity. arlll retrain an exeeu 

STirtf - i* ttrtua «•»««“*« 

within tba acupa al appare nt 

when rlreuwetancen demonetrata 
that Irreparable Injury willoccur 
laditldual by raaaaa af -ba •PP'fcot ®" 

•( an uncanatltutlonal law ar by the Ille¬ 
gal applleatleu of a atetute etherwlee 
rultd. MTaataaa Aae'u of Lnm , , * r “f * 
Logger. a. Kras. DX.Or.lW4. TO F.Supp 

444.. 

Oancral'y. caart* of equity h» T * 

Had let Ian aaar aalta far IIM or aland.r 
ta title, bat axeepttena aalat where It la 
SJgad that tba adraroo party*, cbal- 
lensce ta tba complainant*. title era »>»de 
in bad faith with latent ta l4u, * lh * 
h kynlnraa af a competitor and where 
threatened ar apprehended rcpetUlea of 

defendaat'a eeadaet aik« lnjuoctlr.re- 
. nceeuarr to protect the complain- 
iLrtlhre Inland Steel Produel. Co. 

TuvnutV corn. D C.1II.1030.:» v.n.ii. 

m 

in_rarticular oaaea not preaent 

Where proceeding bufora 

tba praooodlng 414 eat Invoice each 
irreparable Injury aa would warrant fed- 
__I cour » «( equity iu 
way af declaratory Judgment or Injunc- 
SU. Almeida Hu. 1-lnna. 1«. »- Curran. 
C A.Maaa.14W. 2U0 VM OSO. 

Tl»o onforcemout of ordlaanco ogaln.t 
plaintiff. would mn.tltuto 
their eanatltutlonal righto did not entitle 
pl.iuiirra ta aa Injunction where there 
wan no obawlog ef ouch Irreparable Inju¬ 
ry .. would warrant a court 
in reatraining criminal proeecuUone and 
" ’ think that auta 


4pane, r, Cain 


tloaa balag toatltatrt. - 

C.C-A-N.C.1444,1*7 VM H. 

Wbata ell companion. which aaaght ta 
hare gaaollna aarrlea etatloa a para tot aa- 
Joined from aalng them for price Sxlag. 
tailed to ebew that Irreparable lajary 
weald raanlt from relitlgatlan and there 
waa doubt aa to whether Injunction re¬ 
lief would ba appropriate. In alow of 
recent change, at law with ran pert ta 
price fixing, Injuuetlcn retraining oper¬ 
ator from ralltl gallon of price tiling mat- 
tera would not bo granted. Texaco, lac. 

T. Flumara. D.C.I’o.lOOI. 31 F.Bupp. 1ST. 

Lower landowner, would net he entitled 
ta Injunction relief agalnat upper land- 
owner, who collected aurfaea water fall¬ 
ing on paoed .hopping center parking 
area. Improperly graded aa ta drainage, 
on upper lanu and pourvd It an lower 
land to Injury of lower landowner., where 
dwmagee were not Irreparable and Bead¬ 
ing waa not .ufllcleolly recurring. Win- 
eton Apartmcnto. Section V.. !“«■ T - "•** 
gcr. D C.Va.10W. 30 F.8upp. 34. 

Plalntlffa. In an action challenging 
eonatltutlonallty of apportionment of 
member, of the Oeoeral Aaajmhly edtbe 
Stato of Delaware, would net ha grantee 
an Injunction enjoining an election Inee- 
far aa It rolated to election of member, 
of aoch aeucmbly where there waa ae 
allowing ef irreparable damage. •« 
Where If Injunction wore leaned large 
number, of elector, of the sul * n, ‘*“ 
ba dcprlrad of their franchlee on date 1» 
queatlen to elect memliore of the Ornate! 
A.ecmbly. Slneoek *. T«.y, 

1002, 210 F.Supp. *00. afflrmod 44 S.Ct. 
1440, ITT U.4. 003. 12 L.KdAd 420. 

Faderal court, ahenld refuae *• ,0 “|' 
fore by injunction with or • mb " rr ‘" 
threatened proeccutlon In etate ceorti. 
cxeept In exertional eeeee which can 
for Interpoaltton of court of equity to p 
rant Irrcparablo Injury Which la clear 
and imminent. Clark a. Thom peon. OC 
Mlee.lOtB, 200 F.hupp. M0. aBirmod 2-J 
FJd 0JT, certiorari donlad 44 B.Ct. 440. tit 
U.4. 001.11 I..Ed.2d 014. 

Defendant wae not entitled to eajola 
plaintiff from holding Ite required eteea 
holder.* annual meeting what, ne « 
treme elrcuinetnneee exitted # "^ u g 
reparable Injury to the defendant. »» 
been calabll.hed. Vanadium C®rp.ef 
America ». 8u.queh.nna Corp.. D.C.D0U 
10C3. 200 F.Supp. 480. 

Erre If aubpocaa. laanad by 
front Commleeleu and *rr* an 


2 reatrnthing er.mlaal KrtOrtM* ^J~SSl«uy braught ..It 

a-M-sursas ssr sss 

k g(^|M*Ufta. «pan augh uragacd- earner* 


ct|- CommUalan 

43.8 • 
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INJUNCTIONS Rale II 


U7 ptrMi from eelloetlag fiUr or coo* 
trlbetloas from employees oo behalf of 
•alea, any im of wkooo eSoeru or agents 
It t eoavleted ftloo. unconstitutional, 
won oppressive, nllof could bo obuincd 
10 (Uto court cod iuuoncc of ouch sub¬ 
poenas did mot (how great aad immediate J 
dancer of Irreparable Injury aecoanary/ 
far federal dlatrict court to oxarciac Juris- 
diction to cajole enforcement of tbo sub- 
poenaa aad raatraln Comailaaloa from 
holding hearing on them. Applegate ». 
Waterfront Cemmiulen of New York 
Harbor, D.C.N.Y.18S8, 1M F.Supp. ». 

Whore etockholder (ought Injunction to 
rootnlu Maine corporation from carrying 
out purported leaao of Ita pro pert ini to a 
Montana corporation, claim of Irrepara¬ 
ble damage to plaintiff becauao It woald 
be Impracticable for him to maintain a 
derivative action bacauae of McKinney's 
N.Y.Ooooral Corporation Law, | Sib waa 
without merit, alace a law cannot bo cir¬ 
cumvented bp inch allegation. Schralbor 
v. Ilutto Copper * Zinc Co., D.C.N.Y.18U, 
M F.Supp. lOt. 

When record ahawad aalp that right 
to grant axclualvo lioenao to a taxicab 
eompanp to eolldt and pick op peiaon- 
gen la ana outalda of and adjacent to 
paaaonger terminal autlon of nllroad 
which bad boca demlaod to dtp along 
with nllroad terminal which right rail¬ 
road aongbt to protoct la actloa to en¬ 
join dtp from enforcing ordinance per¬ 
mitting all taxicab companion to aolldt 
and pick up paaoengeta la auch area, 
waa worth glhOO annually to nllroad. 
aad record waa barmn of any proof of 
Irnpamblo damaga or lack of adequate 
nmody at law, railroad waa not entitled 
to Injunction, llllnola Cent R. R. v. City 
of New Orleana. D.C.l.s 1030, 08 F.lupp. 
320, affirmed 1ST F8d 820. 

la oult by landlord agalaat city and 
city houalag root commlaalon tor a de¬ 
claratory Judgmant and Injunction to re¬ 
strain the putting Into cffoct of city net 
control law, plaintiff waa not entitled to 
*■ Injunction oa ground that It would 
euffer Irrcparablo Injury merely becauao 
plaintiff would run rink of prooocutlou If 
Plaintiff collected Increased rentals al¬ 
lowed bp Expediter's office, where if 
Plaintiff Increased rant for only one 
•partmant for only one month. It could 
muko a tost case of the validity of tbo 
city rant law without subjartlag Itself to 
•were penally Towel, ine. v. aty of 
Kew York, D.C.N.Y.1048, PS F.lupp. S3T. 

Foot offoaoae aad nets 

Action far Injunction la aa unrelated to 
banishment or reparations for past via- 
■Mioae that lte pendency erdodslea dean 


Nate ISS 

not prevent concurrent or later remedy 
for past vlelatiaae bp Isdlctmeat or ae- 
tloa for damagee by these Injured. U. I. 
v. Oregon Plate Medical Soc., Or.lNOS, T3 
s et. 000, MS U.S. 338, M L.Ed. 078. 

An Injunction map aot bo Imposed oa* 
a defendant to pualah far his past con- 
duct, or bo employed merely as a basis 
[for Jurisdiction which otherwise would 
not exist. Woods v. Wolfe, CA.Pa.10GO, 
,183 FJd Ml 

The rantedy of as Injunction Is prevea- 
tlva aad look* only to the future aad It 
cannot be Invoked for the purpose of 
punishment for wrongful acts already 
committed. Minneapolis tILL Ry. Co. 
v. Pacific Cambio Robinson Co., C A. 
Mian.IPSO, 181 F.Jd SIS. 

Orantlng of an Injunction la aot fore¬ 
closed bocauoo act feared has already 
happen*, if thrre la reasonable grounds 
for believin'- that It will be dona again. 
Shorn, fnr and on Dabalf of N. L. R. B. 
v. Building 4 Coast. Trades Council of 
Pltteburgh, Pa, Ch.Pa.lMt, ITS F.2d 878, 
S A.L.R.2d TSL 

Equity map act to avert an Impend¬ 
ing wrong aad la aot diverted of power 
bacauae defendant suspends his wrongdo¬ 
ing whoa bo la sued, or protista his good 
Intention for tbo future. Philadelphia 
Record Co. v. Manufacturing Photo-En¬ 
gravers Ass n of Philadelphia. C C.A Pa. 
1048, 138 PJd TOO. 

Whore aa Injunction la sought to to- 
straln a continuing Injury and after suit 
la brought defendants claimed to have 
abandoned the course of conduct com¬ 
plained of, question for court Is whether 
Illegal eoaduct has boon abated or 
whether menses to plaintiffs right Mill 
oxlete aad If menace ao longer exists In- 
J a actloa should bo dented. Donnelly 
Garment Co. v. Dublnsky, CC A.Mo.lM8. 
KM F.2d 88. Sea, also, Qcnaral Else. Co. 
V. Oojack, E.C.Iod.1048, 88 F.8upp. Sb8. 

Aa "Injunction" la a relief granted to 
prevent future misconduct and does aot 
Issue to prevent a practice which baa 
been definitely and permanently dtecoa- 
liauad. Howies v. Carsegls-Illlnols Stool 
Corp, C C.A.1II.1MS, 148 FJd MS. 

A court of equity need aot award aa 
Injunction to prevent la future that 
which la good faith has boon dlseontia- 
uod before commencement of suit, la ab¬ 
sence of nay evldoaoo tbat offense will 
likely be repeated la future. Bowles v. 
Muff, CC_A.Cal.lM4, 148 Fid 438. Baa, 
also, Rowtae v. Coho a. D.CFa.1844, 88 F, 
Sapp. 488. 

The right to au Injunction Is aot de¬ 
feated by a defendant's discontinuance of 
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